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EXAMINING THE FILIBUSTER:
LEGISLATIVE PROPOSALS
TO CHANGE SENATE PROCEDURES

WEDNESDAY, SEPTEMBER 22, 2010

United States Senate,
Committee on Rules and Administration

The Committee met, pursuant to notice, at 10:10 a.m., in Room 305, Russell

Senate Office Building, Hon. Charles E. Schumer, chairman of the Committee, presiding.

Present: Senators Schumer, Nelson, Pryor, Udall, Goodwin, Bennett,

Alexander, and Roberts.

Also Present: Senator Harkin.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman Schumer. The hearing will come to order. Good morning everyone.

As always, | want to thank my friend Ranking Member Bennett and all my other

colleagues for participating in this legislative hearing. It is the fifth in our series of six

hearings to examine the filibuster. | particularly want to thank our first panels, Senator

Harkin and Senator Udall, who have been very active in this issue for agreeing to be

witnesses here today.

It is clear that the topic of right to debate and the use of the filibuster are of

deep interest to members of this Committee. Only yesterday afternoon several of our

Republican colleagues participated in what | felt was a very thoughtful and wide ranging
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discussion on these issues on the Senate floor after the vote on the motion to proceed
on Defense Authorization Bill failed.

We will be having a sixth hearing at 10 a.m. next Wednesday to examine specific
ideas related to encouraging debate, as well as reducing unnecessary delays. One of
the issues we will cover in that hearing is the one that you folks raised in your colloquy,
and that is the issue of limiting debate through the procedure known as filling the
amendment tree.  When you are in the minority, you hate it that the tree is filled, and
when you are in the majority, you like it that the tree is filled.

| appreciate the participation of Senators Bennett, Alexander, and Roberts, who
are members of this Committee, and others who have attended these hearings and
provided their comments and input. They have raised important issues during our
discussions, as have the Democratic members of this Committee, Senators Udall and
Nelson. We welcome Carte Goodwin, who has been here for every hearing we have had
since he has become a member and thank him for that.

My view is that while this session has seen its share of milestone moments, it has
seen the filibuster become the norm, not the exception. Even motions to proceed are
routinely blocked, stopping debate before it can ever begin. | believe that to the public
a filibuster is not supposed to mean endless debate. Today it essentially means no
debate at all. Just yesterday we failed to even proceed to debate on the substance of
the Defense Authorization Bill. We are supposed to be spending today debating that

important measure, but it was rejected for consideration altogether. Once again, the
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Senate showed up for work, but failed to earn its paycheck.

No matter what happens in the upcoming elections in November, | worry that
more brinksmanship is in store next year unless we consider meaningful rules changes.
We can disagree what the solution is, and after listening to my Republican colleagues
speaking on the floor yesterday, | think we agree on both sides of the aisle that the
current system is broken.

The Senate is supposed to be the saucer that cools the drink, but to me it
sometimes feels like an icebox where reasonable pieces of legislation get putin a
permanent deep freeze. That is why we have been having these hearings.

And | just want to say another note. One of my Democratic colleagues came to
me yesterday. He had been around the Senate a long time and he said, you know, we
may be in the minority next year. | do not think that will happen at the end, but we
may be in the minority next year, and you may want to be careful about making any
changes. And | said to him, whether you are in the minority or the majority, the place
is broken and we ought to fix it without a mind to what particular ascendency each
party has. That is my view, and so that is why we have been having these hearings.

Over the course of the hearings, we have looked at a number of issues - the
development of the filibuster since the earliest days of the Senate, the growing
challenges that the use and some would say abuse of the filibuster presents to the
Senate, the impact of the filibuster on nominations, and other matters. Our last

hearing in July examined filibuster-related legislation introduced by Senators Frank



68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

88

Lautenberg of New Jersey and Michael Bennet of Colorado. Today we take a look at two

other Senate Resolutions that have been introduced to address concerns about abuse.

The two proposals we will examine today are Senate Resolution 416, introduced

by Senator Harkin, and Senate Resolution 619, introduced by Senator Tom Udall.

Senator Harkin has been a leader for more than a decade in trying to make the Senate

function better and fulfill its purpose as a deliberate body. His resolution, as | am sure

he will explain, was introduced more than a decade ago when he and the Democrats

were in the minority.

So it goes back to what | mentioned before. His legislation contains what is

known as a “ratchet” where the threshold to achieve cloture is decreased after

successive cloture votes. It certainly is time for us to listen to Senator Harkin's

thoughts about how to make this institution better.

Senator Udall joined the Senate only this Congress after much distinguished

service in the House of Representatives, but in less than two years, he has become a

strong and visible advocate for change. Frankly, it was him--it was he--

Senator Bennett. He.

Chairman Schumer. It was Senator Udall--

[Laughter.]

Chairman Schumer. --who suggested that we have these hearings and start

delving into this issue. So | thank him for that. He has been to every hearing we have

had. He has actively questioned almost every witness. As a new member of the
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Rules Committee, he has urged this Committee to look seriously at the problems
associated with the filibuster, and he is an advocate for the so-called Constitutional
option, which is not a specific change, but sort of opens the door to allow specific
changes.

His current proposal, S. Res. 619, would express a sense of the Senate that "the
Senate of each new Congress is not bound by the rules of the previous Senates under
Section 5 of Article 1 of the Constitution." And on this issue, | might add, Senator Udall
is following in the tradition of one of his distinguished predecessors, Senator Clinton
Anderson of New Mexico, whose seat Senator Udall holds. Back in the sixties and
seventies Senator Anderson argued in support of the same constitutional issue to the
Senate.

Our second panel is composed of outside experts in Senate procedures and it
will include some familiar faces. Our first witness is Mimi Marziani, an attorney who
works with the Brennan Center. Our second witness is Robert Dove, who is well
known to all of us as the former Senate Parliamentarian.  And our third witness is
Professor Steven Smith of Washington University. They are going to share their
thoughts about the context of the proposals introduced by Senators Harkin and Udall.

| look forward to listening to my colleagues. | am going to ask Senator Bennett
to make an opening statement, and then we will go right to our witnesses, if that is
okay. But | will give other people on the panel time to make additional statements

when we get to the question and answer period.
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Senator Bennett.

OPENING STATEMENT OF SENATOR BENNETT

Senator Bennett. Thank you very much, Mr. Chairman. Thank you for the

hearing and for your thoughtful analysis of what the issue is before us.

While | may not share some of the solutions that have been proposed, | do share

a sense of significant unease over what has been happening in the Senate and | raised

that yesterday in my statements on the floor. It is not an easy problem to solve, as the

witnesses we have had in previous hearings and as | think some of the witnesses we will

have here today will once again reinforce. You refer to history and let me give my own

personal reflections.

As many of you know, | was an intern here as a teenager. My father was a

senator for 24 years. | served on his staff as his chief of staff. Back in those days it

was not assumed that every senator was automatically dishonest and every member of

his family automatically corrupting. Several senators found that having members of

their family work for them ensured loyalty and security and | hope, in my case, some

degree of competence.

The Senate is obviously very different from the one that my father served in. It

is also different than the one that | entered. | remember just relatively short time, 18

years ago, that the filibuster was very seldom used. When it was used it was very

seriously examined by the people who entered into it because they recognized they

were undertaking a significant step in the direction of trying to stop the legislation.
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I think in my first two years as a senator, we only had one or two filibusters and

they were bipartisan. We had a filibuster over the question of western land use and

while the Republicans made up the majority of the votes against it, it was some western

Democratic senators who crossed the line to get us over the 41 and Secretary Babbitt,

then the Secretary of Interior, came to see me to say what can we do to work this out in

such a way as to get enough votes to pass this particular bill.

It turned out, as | recall, the answer was nothing and the filibuster was successful

and the bill did not get passed. But there was serious negotiation on the issue in an

effort to say let us get ahead and move. Now a motion to invoke cloture is filed the

same day the bill is filed or the same day the motion to proceed is filed. There is no

period of discussion.

Without imputing any evil motives to any leader, we see situations where a bill is

constructed in such a way as to guarantee that a filibuster will be successful. The

leader will say, okay, | don't want to vote on this, this or this because it will hurt too

much in the campaign, so | will put them altogether into a single package. | will know

the other side will filibuster that. | can check the box to say | tried to bring this, this

and thisup.  The other side prevented me from doing that. Aren't they terrible?

And | have saved my members from the responsibility of having cast a vote on any of

these controversial items.

| do not think that is what the original filibuster rule had in mind, but it has

become the norm. And however much Senator Roberts and Senator Alexander and |
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complained about it on the floor yesterday with respect to the Defense Authorization
Bill, since | am leaving the Senate, | can--

Chairman Schumer. Regrettably.

Senator Bennett. Yeah. | cannot worry about the consequences to my career
in the next Congress and say that | have seen Republican leaders do the same kind of
thing.

So | think these hearings are useful, but | hope we recognize the tangled nature
of the problem we are trying to solve and do not look for a quick strike of the sword
through the Gordian Knot and say well that's going to solve everything immediately,
because there are things that we need to be careful about in terms of the side effects
and the way the Senate protects minority rights.

All of us have served in the minority and many of you will serve in the minority
again regardless of your party, and making sure that the minority is protected from the
kind of absolutism that exists in the House of Representatives is a very important
challenge that we have here on this Committee.

Thank you, Mr. Chairman, for the opportunity to comment.

Chairman Schumer. Thank you, Bob. And now we will turn to our witnesses.
First, Senator Harkin, your entire statement will be read in the record, and you may

proceed as you wish.
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STATEMENT OF HON. TOM HARKIN, A UNITED STATES SENATOR FROM
THE STATE OF IOWA

Senator Harkin.  Mr. Chairman, thank you very much for your opening

statement and also Senator Bennett's opening statement. But thank you moreover for

having these hearings. | can't think of anything more important for the future of this

country than to unravel the Gordian Knot, as Senator Bennett has alluded to, on getting

legislation through the United States Senate.

The Senate is dysfunctional and | think the general public understands that. I'm

not saying who they blame, but | think everyone recognizes it is just dysfunctional.

And so at the outset | just want to thank you for having these hearings and hopefully

moving this along to some resolution, at least by the time of the next Congress.

Mr. Chairman, if | can sort of say that if | can describe the Rules Committee as a

court of equity, | come with clean hands in this court of equity. As you said, | first

proposed this, my approach, when we were in the minority, 1995. |did so at that

time, but it was not just something flippant. | had been thinking about it for some

time before that in watching how things had transpired in the United States Senate.

| predicted at that time that an arms race was underway. With each

succeeding change in the majority in the Senate, and minority, the use of the filibuster

would escalate. |said thatin 1995. Unfortunately, it has come true. | have been

here now, we have had--Senator Bennett, we have had six changes since | have been

here in the Senate, since 1985, six changes. Each time the number of filibusters has
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gone up. Assure as | am sitting here, we may be in the majority now.

Some time we will be in the minority, just like it has changed since 1985, and the
arms race will continue. It will get worse. It is not going to get better. It is goingto
get worse because every time they do a filibuster on us, we are going to do two on
them. We do two on them, they are going to do four on us when they get back. That
is the way it has been and it has just been escalating.

So | proposed this when | was in the minority and | had a lot of my fellow
Democrats saying to me, what are you doing? This is nonsense. You cannot do that.
Well, | pushed it to a vote. There is a little procedure when you come into session,
when a new Congress starts and different rules are set down that you can propose.
There is a procedure for doing that under the rules of the Senate. So | offered mine.
| got 19 votes forit. So there were at least 19 people willing to change the rules at that
time.

Quite succinctly, Mr. Chairman, my proposal, as you said, would be relatively
simple. On the first cloture vote it would take 60. If 60 votes were not obtained, two
days but one, as they say in the book, two days but one or three days would pass and
then you would have another vote. And then you would need 57 votes. If you did
not muster 57 votes, two days plus one, but one would pass, and you would have
another vote and that would be 54 and then finally 51. So it would be about an
eight-procedure if it was drawn out.

There are three things | think that this approach covers and | think commends it.
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Number one, it promotes majority rules. And again--and | am going to say a little bit

more about that in just a second, but it promotes majority rule. Secondly, it provides

for debate and deliberation. You can slow things down, but you cannot absolutely put

it in the icebox. You can slow it down, get your views out, alert people as to what is

going on, hopefully change some minds, but you can't stop it.

And third, | think my proposal promotes true compromise and consultation. |

read the testimony of former Senator Nichols, who was here, testified earlier, and he

had said that the present system promotes compromise and consultation. | could not

disagree more. Why should the minority, any minority, compromise? If they know

they got the 41 votes and they can stop something, why compromise?

| think this approach that | am advocating really does promote compromise for

these reasons. Number one, the minority knows that at some point in time the

majority is going to rule. So therefore, better come to the table, let's compromise,

let's do some consultation, figure some things out, because in the end, the majority will

absolutely be able to determine.

Now why would the majority want to compromise if they know they -- because

the majority -- one thing | have learned here in all these years, majority, the most

precious thing they have is time and if you are going to chew up eight days on this

motion and eight days on that motion, the majority is going to want to say wait a

minute, we do not have the time for that, let's talk about it.

So | think it would bring both sides together to compromise. Now, Mr.
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Chairman, you have gone to -- been a lot of people have talked about the history of Rule

22 and the history of the filibuster. | am not going to go into that in any great detail,

but | think there is one takeaway from all the history of Rule 22 and the takeaway is this,

it is not written in stone. It has been changed many times and we can change it again.

The world will not come to an end or anything like that. No damage will happen if we

change Rule 22.

Let me just close by reading a couple of things. | just gave a lecture at the

Brennan Center, New York University Law School, recently and | just want to--couple

things | said there that | would just like to emphasize. At issue is a principle at the very

heart of representative Democracy, majority rule. Alexander Hamilton, describing the

underlying principle animating the Constitution, wrote that "the fundamental maxim of

Republican government requires that the sense of the majority should prevail."

The Senate itself has been a check and is a check on pure majority rule. As

James Madison said, "the use of the Senate is to consist in its proceeding with more

coolness, with more system and with more wisdom than the popular branch."

Now to achieve this purpose, citizens from small states have the same

representation as large states. Furthermore, we are elected every six years. All

those things, they give the Senate a different flavor and a different approach than the

House of Representatives. The provisions in the Constitution, | believe, are ample to

protect minority rights and restrain pure majority rule. What is not necessary and

what was never intended is an extra Constitutional empowerment of the minority
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through a requirement that a super majority of senators be needed to enact legislation

or even to consider a bill.

Such a veto leads to domination by the minority. As former Republican leader

Bill Frist noted, the filibuster "is nothing less than a formula for tyranny by the minority."

In fact, as you know, Mr. Chairman, the Constitution was framed and ratified to

correct the glaring defects in the Articles of Confederation. The Articles of

Confederation required a two thirds vote to pass anything. Never get that done. The

framers were determined to remedy that and they did that, and | think that's one of the

reasons why the framers put in the Constitution five specific times when you needed a

super majority. | think my implication, meaning that everything else just needed a

majority.

A super majority requirement for all legislation and nominees would, as

Alexander Hamilton explained, mean that a small minority could "destroy the energy of

government." The government would be, in Hamilton's words, subject to, and | quote,

"the caprice or artifices of an insignificant and turbulent or corrupt junta." End of

quote. Alexander Hamilton.

Well, Mr. Chairman, | am not going to say that the minority is a turbulent or

corrupt junta anymore than | would say the former minority of the Senate was a corrupt

junta, but | think his point is well taken. And as James Madison said, that there has to

be a way for the majority to eventually determine legislation, but a procedure whereby

the minority rights are protected, where the minority can be heard, where they can cast
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their votes, offer amendments and where the majority just can't run roughshod over

them, over the minority. | believe that my approach, | think, covers that adequately

and that is why | am still after 15 years, and have been ever since promoting it, whether

I am in the minority or in the majority.

Thank you, Mr. Chairman.

[The prepared statement of Senator Harkin included in the record]

Chairman Schumer. Thank you, Senator Harkin, not just for your excellent

statement, but for your leadership — your - long-term leadership on this issue. You do

come before this Committee with clean hands.

Senator Udall.

STATEMENT OF HON. TOM UDALL, A UNITED STATES SENATOR FROM
THE STATE OF NEW MEXICO

Senator Udall. Thank you very much, Senator Schumer and Ranking Member

Bennett. Mr. Chairman, | want to thank you in particular for convening this fifth

hearing and doing a total of six on this very important subject and | want to thank you

also for your very kind words at the beginning.

But you have shown real leadership in terms of tackling an issue and moving it

forward. As members of this Committee over the past few months, we have heard

from a distinguished group of men and women who have come before us to testify

about the state of the Senate rules. | thank them for sharing their knowledge and

expertise. They have helped us further define the challenges we face. As | take my
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turn in the chair today, | believe more strongly than ever that our Senate rules are

broken. And from the testimony we have heard over the last few months, and Senator

Harkin's today, and from all the feedback | have received on my own proposal, | know

that | am not alone.

| commend my Senate colleagues who brought their own solutions before this

Committee. Like me they have seen for themselves the unprecedented obstruction we

faced over the last few years. In July we heard about reform proposals from Senator

Lautenberg and Senator Bennet of Colorado and today discuss Senator Harkin's proposal

to amend the cloture rule.

He gave a very fascinating history, | think, on his experience here in 20-plus years

and his proposal, | believe, deserves very serious consideration and discussion. But |

would like to be clear that my proposal differs from the others. Unlike those specific

changes to the rules, which | think all deserve our consideration, my proposal is to make

each Senate accountable for all of our rules. That is what the Constitution provides for

and it is what our founders intended.

These hearings have shown that the rules are broken. But they are not broken

for one party or for only the majority. Today the Democrats lament the abuse of the

filibuster and the Republicans complain that they are not allowed to offer amendments

to legislation, and as you pointed out, Mr. Chairman, the debate on the floor with

regard to filling the tree yesterday.

Five years ago, those roles were reversed. Rather than continue on this
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destructive path, we should adopt rules that allow a majority to act while protecting the

minority's right to be heard. Rule 22 is the most obvious example of the need for

reform and the one my colleague's proposals focus on. It also demonstrates what

happens when members of the current Senate have no ability to amend the rules

adopted long ago. The rules get abused.

| have said this before, but it bears repeating, of the 100 members of the Senate,

only two of us have had the opportunity to vote on the cloture requirement in Rule 22,

Senators Inouye and Leahy.

Chairman Schumer. Interesting.

Senator Udall. So 98 of us, Tom Harkin, 98 of us have not voted on the rule.

And what is the effect of that? Well, the effect is that we are not held accountable to

them. We can start to abuse the rules and with a requirement of 67 votes for any

rules change, that is a whole lot of power without restraint. But we can change this.

We can restore accountability to the Senate. | believe the Constitution provides a

solution to this problem.

Many of my colleagues, as well as constitutional scholars, agree with me that a

simple majority of the Senate can end debate and adopt its rules at the beginning of a

new Congress. Critics of my position argue that the rules can only be changed in

accordance with the current rules and that Rule 22 requires two-thirds of senators

present and voting to agree to end debate on a change to Senate rules.

But members of both parties have rejected this argument on many occasions
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since the rule was first adopted in 1917. In fact advisory rulings by Vice Presidents

Nixon, Humphrey and Rockefeller, sitting as the president of the Senate, have stated

that a Senate at the beginning of a Congress is not bound by the cloture requirement

imposed by a previous Senate and may end debate on a proposal to adopt or amend the

Senate standing rules by a majority vote.

That is what our founders intended. Article 1, Section 5 of the Constitution

clearly states each house may determine the rules of its proceedings. There is no

requirement for a super majority to adopt our rules and the Constitution makes it very

clear when a super majority is required to act, as Senator Harkin pointed out.

Therefore, any rule that prevents a majority in future Senates from being able to change

or amend rules adopted in the past is unconstitutional.

The fact that we are bound by a super majority requirement that was

established 93 years ago also violates the common law principle that one legislature

cannot bind its successors. This principle dates back hundreds of years and has been

upheld by the Supreme Court on numerous occasions. So first thing, at the beginning

of the next Congress, | will move for the Senate to end debate and adopt its rules by a

simple majority.

At a previous hearing, one of my colleagues on the Republican side questioned

whether | would be willing to still do this if my party is in the minority. The answer is

yes. Thisis not aradical idea. Itisthe constitutional option. It is what the House

does. Itis what most legislatures do and it is what the U.S. Senate should do to make
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sure that we are accountable both to our colleagues and to the American people. And
it is not, and | want to really emphasize the not here, it is not the nuclear option, which

was a recent attempt to have the filibuster declared unconstitutional in the middle of a

Congress.

The constitutional option has a history dating back to 1917. It has been the
catalyst for bipartisan rules reform several times since then. The constitutional option
is our chance to fix the rules that are being abused, rules that have encouraged
obstruction like none ever seen before in this chamber, and amending our rules will not,
as some have contended, make the Senate no different than the House. The Senate
was a uniquely deliberative chamber before the cloture rule was adopted in 1917. Our
framers took great steps to make the Senate a distinct body from the House, but
allowing the filibuster was not one of them.

So in January, on the first day of the new Congress, we should have a thorough
and candid debate about our rules. We should discuss options for amending the rules,
such as Senator Harkin's proposal, and after we identify solutions that will allow the
body to function as the founders intended, a majority decides that we have debated
enough, we should vote on our rules. And even if we adopt the same rules that we
have right now, we are accountable to them. We cannot complain about the rules
because we voted on them and if someone is considering abusing the rules, they will
think twice about it because they will be held accountable. We need to come together

on this for the good of the Senate and the good of the country. Itis the job the
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American people sent us here to do.

Thank you again and | ask unanimous consent to include several articles in the

record that were discussed in my submitted testimony.

[The prepared statement of Senator Udall included in the record]

Chairman Schumer.  Without objection.

[The information of Senator Udall included in the record]

Chairman Schumer. | want to thank both our witnesses. Really outstanding

testimony and | mean that seriously.

Now, two points of business here. First, Senator Udall is on the Committee and

will resume his seat on the panel here. Senator Harkin has a long history, so | checked

with Senator Bennett and Senator Harkin, if you would like to come to the panel and ask

the next panel of witnesses some questions, without objection | would ask consent to

do that.

Thank you. And then it is so ordered.

And second, both Senators Alexander and Roberts, who have been here every

hearing we have had, have asked to make some opening brief statements and | think

that would be a good and reasonable thing to do. So if they can decide who is going to

be more polite and who will go first and who will go second, | would turn to them and |

am going to ask Senator Nelson if he wishes to make a statement as well.

Senator Nelson. Thank you, Mr. Chairman. | will defer to my colleague.

Chairman Schumer. You guys decided who is going first?
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Senator Roberts. | think we are going to flip a coin. | am going to yield to

seniority, not in terms of service here in the Senate, but certainly on the Committee,

which | think is a rule that perhaps the senator from New Mexico would not try to do

away with.

Chairman Schumer. Great. Senator Alexander.

OPENING STATEMENT OF SENATOR ALEXANDER

Senator Alexander. Thank you, Mr. Chairman.

Chairman Schumer. We just try to limit each statement to five minutes.

Senator Alexander. Thank you, Senator, from Kansas, and | thank Senator Udall

and Senator Harkin for their--

Chairman Schumer. | do not have to ask you to do that, Senator Alexander. |

know that.

Senator Alexander. No, you know | will stay within my time. | would like to

make three points. In his last testimony before any committee, | think in May, Senator

Byrd made an eloquent argument here and he said number one, we do not have to

change the rules to get things done in the Senate. He suggested how to do that.

That was the first thing, and | think we ought to pay attention to that.

Second thing he said, the second thing | would like to say is that if there has been

any abuse of the existing rules it has been by the Majority Leader, who has 39 times

during the last two Congresses used procedural maneuvers to limit amendment and

limit debate. That is called filling the tree and then filing a motion for cloture on the
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same day that the major was raised. He had done the lateral 141 times.

And in the last two Congresses, he has filled the tree 39 times. That is six times

more than all the previous majority leaders. That is more than the last six majority

leaders, excuse me. The effect of that is the real obstruction. It denies the minority

the right to amend and the right to debate, which is what makes the Senate unique.

Senator Byrd again is probably the most eloquent advocate of that, saying what

makes this body unique is the unlimited right to amend and the unlimited right to

debate. And the American people know that it is not just the voices of the senator

from Kansas, the senator from lowa that are suppressed when the majority leader cuts

off the right to debate and the right to amend; it is the voices that we hear across this

country who want to be heard on the Senate floor.

So my hope is that--and | believe my colleagues on the Republican side, and |

hope Democrats, will say that when the new Congress convenes we ought to look at

what the Senate does, but we ought to restore it to its traditional role as the

deliberative body where we have amendments and we have debate. That is the way it

used to operate. When Senator Baker and Senator Byrd were the leaders, about

everybody got their amendments, not in every case, but most people got their

amendments and they had to be here at night and they had to be here on Fridays and

Saturdays sometimes, but they got them.

The voices of the country were heard. | would like to see that happen again.

It is hard to say this is a dysfunctional Senate when it has passed a healthcare law, a
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financial regulation law and a trillion dollar stimulus. Some Democrats say it is the

most productive Congress in history, maybe the most unpopular too because of what

they got done. But it was not dysfunctional. It achieved a lot.

And second, what it achieved was a good argument for why we should not make

the changes that were suggested, because what the American people have seen in the

last two years is the ability of a majority that has so many votes to run over the minority

and not take their views into account. And that is what would happen when you

have--if you had 51 votes. And of course Senator Harkin and Udall are very honest

about this in saying they want to impose majority rule on the Senate.

The whole idea of the Senate is not to have majority rule. It is to force

consensus. Itis to force there to be a group of senators on either side who have to

respect one another's views so that they work together and produce 60 votes on

important issues. In Senator Byrd's view, and in the views of many historians, that has

been the way the Senate has been supposed to work during the whole time. And of

course the shoe is not always on one foot. Many on the other side have been glad to

have the right to filibuster when the issue was the privatization of Social Security or the

repeal of the estate tax or the war in Vietnam or the war in Iraq, the war in Afghanistan.

Senator Frist may have talked about the tyranny of the minority, but Alexis de

Tocqueville talked about the tyranny of the majority and Rule 22 and the right of

unlimited debate and amendment have historically in our country been the way to avoid

that.
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467 So | think it is a fair point to say that the enthusiasm for allowing the Senate to

468  become the House of Representatives where a majority can run over the minority by

469  one vote may not be so attractive to those on the Democratic side when the freight

470  trainis running through the Senate is the Tea Party Express.

471 Thank you, Mr. Chairman.
4772 Chairman Schumer. Thank you, and Senator Pryor, we are doing opening
473  statements now. We have heard great testimony from Senators Harkin and Udall. If

474  you would like to say something, feel free and then we will call on Senator Roberts.

475 Senator Pryor. | do not, Mr. Chairman, but thank you and | am really here to

476  listen more than anything. Thank you.

477 Chairman Schumer. Senator Roberts.
478 OPENING STATEMENT OF SENATOR ROBERTS
479 Senator Roberts. | would like to follow the example of my friend from

480  Arkansas, but obviously will not.  This will be somewhat repetitive, but there is a

481  personal twist that | would like to add in.  And thank you, Mr. Chairman.

482 This is the fifth hearing this Committee has held on the filibuster and I think, as

483  youindicated, we are going to have a sixth hearing. Maybe during the lame duck we

484  can have the seventh and eighth.

485 But at any rate, | think it is somewhat counterproductive to hold multiple

486  hearings on and on and on on filibusters, which is nothing more than the right to debate

487  legislation without understanding the wider context in which they occur. | am talking
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about the practice which you have referred to, and my friend from Tennessee has

referred to, of filling the amendment tree. It is time for this Committee, | think, to

hold a hearing specifically on that practice. It is appropriate in light of the multiple

hearings we have had on--

Chairman Schumer. If the gentleman would yield. Next week we do intend to

dothat. There is right on both sides here.

Senator Roberts. | appreciate that.

Chairman Schumer. There is right on both sides.

Senator Roberts. | appreciate that. Give me 15 seconds back. Itis

appropriate in light of the multiple hearings we have had on measures that would

curtail the minority rights without addressing clear abuses by whoever happens to be in

the majority.

We have examined multiple approaches to curtailing filibusters, but now there is

a proposal that threatens more than just minority rights. It threatens the very nature

of the Senate and | am referring to the resolution introduced by my friend, my

colleague, my neighbor and the distinguished senator from New Mexico, the resolution

that would declare Senate rules unconstitutional. Yes, that is right, unconstitutional.

On page 2: the procedure “To amend the Senate Rules is unconstitutional because its

effect is to deny the majority of the Senate of each new Congress from proceeding to a

vote to determine its own rules.”

Senator Goodwin was here, but | wish he would have been here - | wish
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everybody could have been here - to hear Senator Byrd in his poignant and emotional

testimony. To say that what we have been operating under and what Senator Byrd

championed is unconstitutional, and how he would proceed to, if not lecture or give a

sermon on the rules to every new member who came to the Senate - bipartisan--l can't

imagine his reaction to that.

But at any rate, there has been an incessant attempt on the part of some of the

majority to paint the minority obstructionist and that this is a broken institution. Itis

not--what is broken is not the Senate rules, but the attitude and approach to legislating

by members of the majority that is fundamentally at odds with the atmosphere of

comity and compromise that our rules are intended to foster.

It is not the minority that is the obstructionists. As my friend from Tennessee

has pointed out, it is the majority and | am not saying it is the current majority that

bears all the responsibilities. That has happened before when we have been in the

majority, but the tactics like filling the tree, Rule 14 and ping ponging back with the

House have now been used on a scale never before seen in the history of this body.

Now, | do not know what is going to happen in November, but for anyone that

can read the tea leaves, or at least the gurus and the pundits, it would appear that there

is a wave out there. |do not know how high itis. It could be Katrina and it could be a

simple seventh wave that everybody reads about that appreciates what happens in the

ocean. It appears the current majority, however, may be somewhat slimmer than it is

in 2000--1 mean in 2011.
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So rather than accept the will of the voters who are rejecting the policies

enacted by the 111th Congress, the senator from New Mexico and many of our

colleagues on the other side simply want to abolish the Senate as we have understood it

for over 200 years and remake it in the House's image. Let me be clear, rather than

doing the hard work of building a bipartisan consensus, this resolution is an attempt to

rewrite the rules to favor a narrower majority.

| would like the rest of my statement be put in the record at this point.

Chairman Schumer. Without objection.

[The prepared statement of Senator Roberts included in the record]

Senator Roberts. And | want to go back to a time in 1985 when | served in the

House and there was an election in Indiana and the Secretary of State declared the

winner. His name was Rick Mclntyre. But it was very close. And somehow it got

referred to the House Administration Committee, of which | was a member, and

somehow there was a partisan vote where a group went out to Indiana to recount the

votes--this is the Administration Committee--despite the fact the Secretary of State had

declared Mr. Mclintyre the winner.

It was over, and the incumbent was declared the winner on a partisan vote by

the House. We walked out. The Republicans walked out and it became a situation

where | said at that particular time and | had to go back and figure it out here because |

think this is what would happen if the distinguished senator from New Mexico's

resolution was adopted, “this wound will not heal without a terrible price and a scar



277

551  that will be with this House for many years,” just substitute Senate, “it would appear,

552 Mr. Speaker,” Mr. President, “there are two kinds of members within your majority.

553  We have those who listen and work with the minority and those who do not believe we

554  are fully-fledged partners in this House. In baseball terms, they are the ones who call

555  for their pitcher to stick it in the batter's ear. The unmitigated gall occurs when once

556  you make us hit the dirt, you take offense when we come up swinging.”

557 Now, that was pretty strong rhetoric and | said that this would lead to things that

558  we could not really anticipate, and it did. Michael no longer was leader. Newt

559  Gingrich became leader. This was the spark that started the so-called Revolution of

560 '94. Some obviously would agree with some of that. | was partofit. |becamea

561 chairman. Solreally was not objecting to that, but the way that it was done | think

562  was a very bad road to follow.

563 And let me just point out that during the healthcare debate, both on the HELP

564  Committee with Senator Harkin and with the gentleman from New York and with the

565  senator from Montana being Chairman Max Baucus, | had 11 amendments and every

566  one of them were voted down without even any debate. Some were ruled

567 non-germane, or whatever. So then | decided | would pick an amendment that was

568 introduced by the distinguished chairman, Senator Schumer. So | offered his

569 amendment under my name, and it was defeated on a party-line vote. Nobody even

570 bothered to read it.
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571 And | thought to myself, you know, it is important to pass legislation here, but it

572  isimportant to prevent bad legislation from passing and | thought | had an amendment

573  to prohibit rationing and that is what it was all about. And then I tried it under

574  reconciliation, and again | brought up Senator Schumer's amendment, which | thought

575  was a pretty good amendment, and it just by rote, bingo, down. That is not

576  bipartisanship.

577 Chairman Schumer. 1am glad | did not cut you off at five minutes.

578 Senator Roberts. | appreciate that. That seems to be a continuing challenge

579  foryou,sir. |understand that. If we are going to do this in a bipartisan way, we

580  ought to change attitudes around here and at least give us the opportunity to offer

581 amendments and to be considered and to discuss them, and that is exactly what

582  Senator Bennett said yesterday. Here we were using the military as a laboratory as

583  civil rights for a particular situation regarding sex, gender, race, whatever - but this

584  happens to be sexual orientation - in the middle of a war and we are trying to get the

585  Joint Chiefs to come back with a study to say is this going to work?

586 It is a tough issue on both sides. And then we tossed in immigration and then

587  we could not even - you filled the tree - we could not even bring amendments that were

588  related to military issues or national security. That is why this happened.  And so

589 filling the tree is a very important matter and if we do that during the next hearing it just

590 indicates the tremendous bipartisanship of the chairman and what he is trying to do.

591 | yield back. I'm done.
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Chairman Schumer. | thank my colleague from Kansas who always is an eager

and very valuable participant here. The only thing | would say is there are abuses on

both sides, and we tend to focus on some and you tend to focus on others. Many

would argue that if we could try to solve both those abuses - and it is not a clear cut way

to do it - you do not want to allow unlimited amendments by one member forever to

slow things down either. The Senate would be a better place no matter who is in the

majority or who is in the minority.

That is the only thought | would have. But | have not, | don't think, throughout

these hearings said the abuses are just on your side. They are on both sides. Our job

is to fix them.

Let me call on our next second panel and ask them to come forward please and |

will read the introductions while they come forward to save a little bit of time.

Steven Smith. Dr. Steven Smith is a professor of social sciences at Washington

University in St. Louis and director of the Weidenbaum Center on the Economy,

Government and Public Policy there. He is author or co-author of several books on the

U.S. Congress, including Politics or Principle?, which is about the filibuster. Heisa

former fellow at the Brookings Institution.

Ms. Mimi Marziani is counsel with the Brennan Center at New York University

School of Law, where she also serves as an adjunct professor. She has studied the

filibuster from a constitutional law perspective, and has contributed columns about

Senate procedures to several newspapers.
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We all know Dr. Robert B. Dove. He served as the Senate parliamentarian for
13 years and now holds the title of Parliamentarian Emeritus of the Senate. He is
currently a professor at George Washington's University Graduate School of Political
Management and is counsel at the firm of Patton Boggs.

Your entire statements, folks, will be read into the record. Who are we going
to begin with? We are going to begin with Dr. Marziani first, Ms. Marziani first, excuse
me.

STATEMENT OF MIMI MURRAY DIGBY MARZIANI, COUNSEL/KATZ
FELLOW, DEMOCRACY PROGRAM, BRENNAN CENTER FOR JUSTICE, NEW
YORK UNIVERSITY SCHOOL OF LAW

Ms. Marziani. | was not going to correct you there. Mr. Chairman and
members of the subcommittee--

Chairman Schumer. And excuse me, your entire statements will be read into
the record and if we could keep the testimony to five minutes, because we will have
extensive questions.

Ms. Marziani. Thank you very much for inviting me to testify. | have been
asked to address whether a Senate majority has the right to override obstruction and
affect a rules change at the start of a new Congress. The weight of constitutional
history, scholarship and doctrine overwhelming answers yes and today | will offer three
main points in support of my conclusion.

First, there has long been robust support for the constitutional argument offered

today by Senator Udall and me. For example, when Senator Henry Clay confronted the
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Senate's very first filibuster in 1841, he threatened to stop debate by "resorting to the

Constitution and acting on the rights ensured in it to the majority."

Since then, numerous senators and at least three vice president have agreed.

At the start of the 94th Congress in 1975, a majority of the Senate voted to allow a

simple majority to end debate on new rules, thereby setting a new precedent. While

the Senate later purported to reserve this incident, the fact remains that the Senate had

already exercised its constitutional authority.

Second, this position is undoubtedly correct under constitutional law. The

Constitution authorizes each chamber of Congress to determine the rules of its

proceedings. In U.S. v. Ballin, the Supreme Court explained that this authority is

continuous, meaning that each Senate has equal power to set its procedures. So a

past Senate cannot enact rules that decrease the rulemaking power of future Senates.

If legally binding, super-majority barriers to amending the Senate rules would also

violate the age-old principle against legislative entrenchment.

As the Supreme Court recognized long ago in cases like Ohio Life Insurance v.

Debolt, this principle is vital to our democratic structure. Each legislature made up of

representatives elected by the people must be equally able to serve the public good. If

yesterday's senators are allowed to use the Senate rules to reach into the future,

today's senators can no longer effectively serve their constituents' current desires, plus,

by insulating the 60-vote cloture rule from amendment, the rules perpetuate similar

accountability problems now posed by the filibuster itself. Blunting accountability is a
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serious constitutional problem because it cripples the most important check on
government power, which is the voters.

Third, the notion that the Senate is a continuing body cannot justify trapping the
Senate under super majority barriers to rules change. To start, there is no reason to
believe that the Framers intended for structural differences between the Senate and the
House to reduce the scope of the Senate's rulemaking power. Plus, in many ways, the
Senate does not actually act like a continuing body.

For example, pending bills die at the end of each Congress and nominations cannot
survive the end of aterm. Instead, the president must resubmit nominations to the
next Congress.

More importantly, however, even assuming that the Senate is a continuing body
in some meaningful way, this alone cannot justify entrenchment. To say that today's
Senate shares an identity with yesterday's does not explain why the Senate has the
power to bind itself in perpetuity. After all, the Senate is an agent of the people. It
derives its power from those it represents.

Each election, voters elect a senator to address the country's current and future
problems. Why would the voters allow the Senate to handicap itself under old
procedural rules? In fact, self-binding creates the exact same problems with
democratic representation and legislative accountability. For all of these reasons, a
simple majority must be able to override a filibuster and vote to revise the Senate rules

at the start of a new Congress.
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Thank you very much and | am very happy to answer questions.

[The prepared statement of Mimi Murray Digby Marziani included in the record]

Chairman Schumer. Thank you, Ms. Marziani.

Mr. Dove or Professor Dove, whichever you prefer.

Mr. Dove. Bob.

Chairman Schumer. We will now call on witness Bob.

STATEMENT OF ROBERT DOVE, PARLIAMENTARIAN EMERITUS, UNITED
STATES SENATE, PROFESSOR, WASHINGTON UNIVERSITY

Mr. Dove. | normally teach a class at this time on Wednesday and | suggested

to the members of that class that this would be far better than any class | could teach

them and | am really glad that they could come.

Chairman Schumer. Dr. Dove's class, thank you for being here.

Mr. Dove. As my class will not be surprised to hear, | hold a contrary view to

this first witness. | do believe that the Senate is a continuing body and | have always

loved the statement, | believe, of Justice Oliver Wendell Holmes that the life of the law

is not logic but experience.

The experience of the Senate is that it has always considered itself a continuing

body. It was mentioned that with regard to bills that die at the end of a Congress, that

is evidence that the Senate does not consider itself a continuing body, that the

nominations which by specific rule of the Senate not only die at the end of a session,
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they die when the Senate goes out for more than 30 days.

But treaties were not mentioned and the reason | think they might not have

been mentioned is that we have had some very significant treaties sent to the Senate.

And | remember very well the genocide treaty, which was sent to the Senate by

President Truman and ratified under Majority Leader Bob Dole years and years and

years later. It did not have to be resubmitted by the president to the Senate.

But when | am talking about experience, | was intrigued by Senator Roberts'

account of the election in Indiana, because | use that election when | talk about the

differences between the Senate and the House because there was an earlier election

contest in the 1970s that | remember very well, the fight between Louis Wyman and

John Durkin for the New Hampshire Senate seat.

And that fight occurred when there were 61 members of the Democratic caucus

and it occurred just after the cloture rule had been changed in January of 1975 and

there was a general assumption that the Democrats would use that new cloture rule;

they would shut down debate and they would seat the Democrat in that contested

election. Only because there were three Democrats who refused to vote for cloture

every time it was filed did the Senate not go down that road and indeed declared the

seat vacant. A new election was held. The Democrat won and the Senate did not

have the period of bitterness that the House had after the Indiana election contest.

My experience has only been working for the Senate. | never worked for the

House of Representatives, but my experience in working for the Senate has been one in
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which | saw the great value of a kind of enforced comity between the two parties

because of Rule 22. | remember so well a conversation with a presiding officer, a

member of Congress who had been in the House. He was a very conservative senator

from the Republican Party and he told me that when he was in the House he had never

spoken to any Democrat. He had no reason to speak to Democrats. They were

irrelevant to his life. They could do nothing for him.

And he was telling me with such glee the issue on which he was working was a

very liberal Democrat because what he saw in the Senate was that was how things got

done in the Senate, that if you could put on the same issue a liberal Democrat and a

conservative Republican, you had a very good chance of carrying the day. And | just

remember that conversation and in a sense, that is what | thought the Senate was

about.

Now, | understand the frustration of the filibuster. | have sat in the

parliamentarian's chair and watched filibusters and they are not all that much fun to

watch. | came to the Senate in 1966, back when they had real filibusters, and back in

1966 it did not take a two-thirds vote to end a filibuster. But | also remember a 1968

vote when the Senate had been debating the Fair Housing Act and they had had four

cloture votes and on four cloture votes they had failed to get the necessary two-thirds.

And then on that fifth vote, | remember those senators who had been voting no

standing up--there were five of them--and one by one they gave the necessary

two-thirds and that law was passed.
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My view is that the Senate has benefitted from the struggle to pass legislation.

| was a graduate student during the debate on the 1964 Civil Rights Act. | found that

debate incredibly frustrating as it was described on the CBS Evening News every night.

But what | remember is that after the end of that debate, and it went on more than 80

days, the senator from Georgia went on television to talk to the people of Georgia and

explain that he had fought that bill with every weapon at his command, and he was

good, but that that law was now the law of the land and the people of Georgia needed

to follow it.

| do not know if the Senate had been able to easily pass the '64 Civil Rights Act

whether it would have had the effect that it did. | was living in the south. | was living

in Charleston and | remember the effect it had. It was like someone had turned a light

switch and suddenly things were different.

So yes, | think the experience of the Senate is that the Senate is a continuing

body, but | think the logic of that experience is that that has been a good thing and that

basically is where | come from.

[The prepared statement of Robert Dove included in the record]

Chairman Schumer. Thank you, Bob. And now we will hear from Mr. Smith.

STATEMENT OF STEVEN S. SMITH, KATE M. GREGG PROFESSOR OF
SOCIAL SCIENCES AND PROFESSOR OF POLITICAL SCIENCE, DIRECTOR,
WEIDENBAUM CENTER ON THE ECONOMY, GOVERNMENT AND PUBLIC
POLICY, WASHINGTON UNIVERSITY
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Mr. Smith. Well, it is a great pleasure to be here again. | was here in May

when | spoke of a syndrome of the expansive use of parliamentary rules and precedents

by both the minority and the majority in such a way that it has really changed the

character of the Senate over the last few decades. | know there is a tendency to see this

as a minority versus majority matter, but in fact, both parties have been behaving

strategically, that is, that they are behaving in a manner that anticipates the behavior of

the other. They are connected at the roots.

So to address the minority concern about opportunities to debate and offer

amendments and the majority concern about the ability in most circumstances to get a

vote on an issue is something that | think that the Committee should address

simultaneously.

The real problem here is the nature of the Senate and the role of a senator.

You know, there are now strong reasons to believe that the full exploitation of the rules

is a long-term condition of the Senate and that it is time to consider a proposal like

Senator Harkin's. The modern increase in the obstructive use of rules really dates to

the early 1970s in the aftermath of the civil rights battles and when senators in the early

1970s leading up to the 1975 reform spoke of the trivialization of the filibuster.

So what has changed since the 1960s? Well, for one thing, a major restraint on

filibustering evaporated. Asthe 1960s came to an end, Senate Democratic

conservatives no longer limited their filibusters to civil rights legislation so as to avoid

more impetus, more reform. They more freely joined with the minority to pursue
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filibusters in the early 1970s, which was a primary impetus for the reform of 1975.

The policy community in Washington has changed radically. Organized

interests and lobbyists and party factions have really ratcheted up pressure on senators

to fully exploit their parliamentary weapons. Party politics has changed. Each party

has become more homogeneous internally and in doing so, the resistance from within

each party to the full use of parliamentary tools by their own party leaders has faded.

No longer is there that moderate Republican or moderate Democrat telling their own

leaders do not obstruct, do not fully exploit your tools, | am going to get hurt. Fewer

senators are being hurt by that obstructionism.

In the strategic premises of change, each party now seems to assume the worse

about the opposition and as yesterday showed is usually right and acts accordingly.

Now these have proven really to be lasting conditions really on the order of decades

now and more than just merely a passing phenomenon. Now in the middle of this

process, Senator Harkin in 1995 introduced his proposal to reduce the number of votes

required for cloture in a stepwise manner. Of course, since that time, partisan

strategies have made obstructionism and restrictions on the minority an even more

severe problem. | will not even bother reviewing the evidence for you.

But the consequences of these developments are pervasive. The focus tends to

be on what the threshold for cloture should be in blocking legislation. But just

consider what these minority strategies and the majority responses have contributed to.

They have moved many policy decisions from committee rooms to party leadership
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offices as leaders try to bargain over cloture.

It has led to the demise of standard amending opportunities on the Senate floor.
It has elevated packaging strategies and the use of omnibus bills. It has contributed to
the demise of the appropriations process as majority leaders do not dare bring most
appropriations bills to the Senate floor. It has stretched the reconciliation process, my
dear Bob, beyond recognition and it has led to the avoidance of conferences on a wide
range of important legislation.

Add it up. Fundamental changes in the role of standing committees and party
offices, the nature of amending activity and debate on the Senate floor, the
appropriations process, the reconciliation process and conferences, what has not been
fundamentally changed by this new turmoil, this new syndrome of obstruction and
restriction? The Senate has been thoroughly changed by these changes in practice.

It is time to consider the reforms that have been suggested by Senator Harkin.

[The prepared statement of Steven S. Smith included in the record]

Chairman Schumer. Well, these have been three really excellent witness.

This has been a very good and thoughtful day. Let me ask a question first to Mr. Dove,
but others can comment. It is sort of two questions. I’'m just trying to think this
through.

In the golden days of the sixties, and | think you are right, Mr. Parliamentarian
Emeritus, for lack of a better term, that because the Civil Rights Act passed with such a

large amount of support, it was the law of the land, and it was more effective than if had
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it passed by 51/49. The difference we face today is that was a bipartisan coalition and
partisanship seems to have enveloped our politics over the last 30 years. One of the
reasons is actually the great reform of primaries because primaries, puts the Democratic
Party to the left and the Republican Party to the right only because there are too few
participants.

Senator Bennett. Tell me about it.

[Laughter.]

Chairman Schumer. Well, itis true. Itistrue. Youareright. And itis with
regret --1 think everyone of us feels the incredible loss of Bob Bennett. We will feel it
next year for that reason. So the question is, does what you are saying apply to today?
Should it matter? Maybe this partisanship is a temporary. You know, maybe it is a
30-year process, and we should not change how the Senate works regardless.

And then the third question, which relates to Mr. Smith’s testimony. Can't you
make an argument--he did--what do you think of his argument?--and | would like to
address his argument to my colleagues on the other side who say we have to keep the
Senate as itis. But what Professor Smith is saying here is that this rule has changed
the Senate. We do not have conference committees. = We do not have deliberation.
We do not have amendments on the floor. And | am trying to do this from, you
know, as bipartisan or nonpartisan a way as possible. When | was in the minority, |
used to say - look, they can set the agenda. We should offer amendments. |

understand that. | have been in all four positions - minority/majority in both the
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House and Senate. Only one really is horrible, and it is not in the Senate at either side.
So could you address this a little bit?

And then the second question, | will let each of you speak on this, is there a way
thenwe would not need Senator Udall's legislation to solve the complaints of the
minority about filling the tree and not allowing amendments, and the complaints of the
majority about obstruction on every little thing that goes way beyond. | think you know,
| do not think you wonder if the tree is filled when we do not allow the District judge
from the Southern District of New York - let’s leave out the New York District judge -
and instead we do not allow the District judge from the Southern District of Florida to be
put on the Senate floor.

So if Bob could address that and that is my only question.

Mr. Dove. Well, first of all, there was some mention in an earlier statement
about coming here with clean hands. | unfortunately, do not come here with clean
hands. | helped write the Budget Act in 1974 which created the reconciliation process.
All | can tell you is we meant well.

That process has evolved into what | think is a monster which allows the majority
to trample the minority. It is the one process that the Senate created which if the
budget resolution for any particular year creates a budget that has reconciliation
instructions and | will say on my advice in 2001, we were in a situation where the House
came out with a budget resolution that | think was going to create seven reconciliation

bills over the course of that year. | gave the advice no, you can only create one.
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That led to an unfortunate situation for me as | ceased to be parliamentarian.

But that, | believe, has been followed. That to me is a process that needs reform. My

reaction--

Chairman Schumer. And not slowing down the Senate to a crawl on every

issue. Are the two resolvable together?

Mr. Dove. Well, my reaction, as long as the majority party sees that they are

using reconciliation, they can pass things by a bare majority, even no majority atall. If

you have a tie vote and you have the vice presidency, you win with reconciliation. The

filibuster amendments have to be germane.

To me, that is the process that has distorted the Senate more than anything else.

Yes, | know the enormous power that the majority leader has with the right of

recognition to offer amendment after amendment until no more can be offered and |

have seen majority leaders use their powers. To me the most powerful majority leader

| ever witnessed was Robert Byrd in the period of '77 to '81, when he set precedent

after precedent using his powers as majority leader.

And there was pushback when the Republicans took the Senate in the 1980

election because of the power of that particular majority leader. And | have used this

phrase before in testimony, that | do not think, as Shakespeare said, that the fault is in

our stars but in ourselves. To me there are senators who can make this place work

with the rules that you all have and | do not think the problem, frankly, is the rules.

| think the problem is restraint in effect on the part of various--
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Chairman Schumer. Professor Marziani and Smith, do you want to comment

on my question, or try to answer it, or comment on what Bob Dove said.

Ms. Marziani. To start, there is no reason to believe that the intense

partisanship that we see in today's Senate is going anywhere. We have seen a

ratcheting up of partisan politics in at least the last 30 years and as one of my colleagues

at NYU, Rick Pildes, has written about eloquently, this for better and for worse is very

likely the face of national politics in the 21st Century. So with that understanding in

mind, perhaps best case scenario, we would address that intense partisanship, but

without being able to figure out what to do with that situation, | think that we need to

adopt new rules that work for a modern Senate.

The Senate is an extraordinary institution and it is one that everybody agrees

was intended for deliberation.

In other institutions intended for deliberation, like a courtroom, we have simple

rules that are purposed to achieve just and equitable results, like Criminal Rules of

Procedure or the Federal Rules of Civil Procedure. And in my opinion, the best way for

the Senate to move forward, recognizing as Senator Bennett said earlier today that

there are many complex considerations involving rules change would be to convene

some sort of bipartisan group that can seriously deliberate and think about ways to

preserve the minority's right to debate, to actually debate and to offer amendments,

but while allowing the majority to represent their constituents and the will of the

people and actually make a decision once debate is over.
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Chairman Schumer. Professor Smith.

Mr. Smith. | think that Senator Harkin has actually laid out a framework that

could be used as the basis for addressing both sets of concerns. He provides for a

stepwise process of reducing the threshold for cloture. A weakness | think of Senator

Harkin's approach, if | may, Senator, is that there is no guarantee for debating

amendments between the cloture votes, just as there is no guarantee of debate now

following the filing of the cloture motion.

| would elaborate on Senator Harkin's approach by guaranteeing say 10 hours of

debate on a measure between the cloture motions, between consideration of the

cloture motions and perhaps in those 10 hours guarantee the minority opportunities to

offer relevant amendments. That could be done by guaranteeing each leader

alternating amendments.

It could be done by guaranteeing a senator who voted in the minority an

opportunity to write an amendment. But the brilliance of this framework is that it

creates a time structure within which those minority amendments can be considered.

| would guarantee them those rights.

Chairman Schumer. Interesting, very interesting.

Senator Bennett. Thank you, very much, Mr. Chairman, and one of the things

that has developed, the byplay between the three of you that | want to highlight is that

it may very well be that the solution to the problems that we talk about as a

dysfunctional Senate lies somewhere other than amending the filibuster rule. And |
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have made notes--I have listened to you--of some of the things that | have observed that
in my opinion have been detrimental to the functioning of the Senate and very few, if
any of them, have anything to do with the filibuster rule.

Mr. Smith, you got into this a little.  One of the things that | have seen in my
time here is Mr. Dove, you talk about the problem lies in ourselves, breaking of a Senate
precedent as opposed to a Senate rule, that conferees are always adopted by
unanimous consent. Without naming any names, one minority leader broke the
precedent and said we will not allow the appointment of conferees on this bill unless we
can get an absolute ironclad agreement out of the majority that the conference report
will say the following things, thus putting himself in the position where the minority
leader of the United States would dictate the final version of the bill over the opinion of
the majority of the House of Representatives and the majority of the Senate or not
allow it to go through.

And that was sufficiently arcane that it did not get into any editorial in the New
York Times. | will not comment any further about what | think about the editorials in
The New York Times, other than to say that | think they are basically irrelevant.

The concept of ping-ponging a bill, the Senate was unable to produce a certain
bill for a variety of reasons and so the Speaker sat down with the Majority Leader and
given the power of the party in power in the House, wrote a bill in the House, rammed it
through with the requisite number of votes in the House and then the majority leader

had already pre-committed to the Speaker that the bill would be held at the desk, voted
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on in the Senate, never referred to a committee, never a subject of a hearing, and with

the ability of the majority in the Senate to overcome a filibuster by virtue of numbers

passed through.

Those of us who wanted to debate it, to amend it, to have anything to do with it, we

never got any opportunity at all.

And then we go, Mr. Smith, to the omnibus bill. 1 am an appropriator. | have

participated in the drafting of omnibus bills and as | came out of my session with the

two chairmen, the chairman of the House Appropriations Committee and the chairman

of the Senate Appropriations Committee, | said to my staff, we better call Senator Kohl

and tell him what we just did. He was the ranking member of the subcommittee and

he had no input whatsoever under that system.

Increasingly we are seeing the appropriations bills structured so that they will

not go to the floor and they will go to an omnibus and the omnibus ultimately is decided

between the two chairmen of the two houses and the two leaders of the two houses

and you might as well not have an Appropriations Committee under those

circumstances and | have seen it happen over and over again.

As | sit here and listen to this and contemplate, what occurs to me is | hear you.

It occurs to me that this has nothing to do really with changing the filibuster, and if we

change the filibuster rule and allow all of these other things to continue to go on, we

will see minority rights trampled on in far greater degree than they are now. So | give

you that response to your testimony and | would like to hear your response to the
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observations that | have.

| will make this one observation. | do believe the Senate has the right to

change its rules and | do believe the Senate has the right to say we will do it at the

beginning of each term. That is what Vice President Nixon said. That is what Vice

President Humphrey said. | think that is a given.

| disagree with Senator Udall that it can happen at any time in the course of a

session. | think once it happens, at the beginning. And | agree with Vice President

Nixon when he said if the Senate does not act, it de facto says we are a continuing body

and we will go by the old rules and that is the precedent that we always follow. But

that does not mean we should willy-nilly say well, since we have the power to do it, let

us tinker with the rules at the beginning of every single session, the beginning of every

Senate.

I have now filibustered past my time and | apologize for that.

Chairman Schumer. | am not sticking to the time limits. This has been a great

discussion. | am not sticking strictly to the time limits so we can hear from our panel.

Professor Smith.

Mr. Smith. Well, | agree with much of what Senator Bennett suggests, but let

me just say two things. One is | think he is right on the question of the Senate as a

continuing body. My view is that the Senate has the right by simple majority to

reconsider the rules. If it has that right under Article 1, Section 5, it has the right to do

that at any time.
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Obviously the Senate has adopted rules throughout its sessions over the
centuries, but | do not see why this power should be restricted to the beginning of a
Congress. | think that would be unwise for the Senate to restrict itself in its
interpretation in that way.

| do think though, Senator, that the use of instruction--obstructionist tactics by
the minority and the majority's response in trying to get its program enacted has played
a fundamental role, though it is not the only cause, in many of the problems that we
have encountered in the demise of regular order in the Senate, the demise of the role of
standing committees, the transformation of the role of the floor and especially
individual senators amending opportunities, the use of conferences. All of this has
been directly affected by these strategies of the two parties in the Senate.

Now, there are other contributing causes, but surely the use and abuse of the
rules is a core part of it. Now, what | do not agree to is the claim that this is only about
the polarization of the parties in American politics more broadly or in the Senate.
Because in the 1970s, long before the modern polarization, the polarization we have
seen in the last 20 years has occurred. We saw a ratcheting up of the use of
obstructionist tactics. Why? Because the policy community within which senators
operate had already begun to transform. The pressure and the incentives for
individual senators to more fully exploit their parliamentary prerogatives was
tremendous.

Senator Byrd complained about lobbyists walking into senators' offices and
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asking them to place holds on bills.  This was something that was emerging in the

1970s, before most of you got here, but was already a part of the environment. When

that was combined with the polarization of the parties, you can see where that would

lead.

But it is, | think, a bit pollyannish to think that if we simply had better behaving

leaders, better behaving senators that the pressure for them to exploit their--fully

exploit their parliamentary prerogatives would disappear. |do not think that is true.

The world has changed.

Chairman Schumer. With the indulgence of my colleagues here, could we ask

either of the other witnesses if they want to say something about what Senator Bennett

said?  Professor Marziani or Mr. Dove? Just try to make it brief, that is all.

Mr. Dove. | will talk about what happened yesterday because all the focus--

Chairman Schumer. You got to put your microphone on.

Mr. Dove. |lamsorry. All the focus was on the failed cloture vote.

Something else happened yesterday. A bill was passed in the Senate by voice vote,

jointly sponsored by Senator Patrick Leahy and Senator John Cornyn, to amend the

financial regulatory law with regard to the Freedom of Information Act.

To me that is how the Senate works. That is what the Senate does. Maybe

there was not a big article about it in the paper, but to me that kind of thing happens all

the time. Senators from very different perspectives on most issues get together across

the aisles on something that they care about and the Freedom of Information Act is
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something that happens to be in the purview of both Senator Leahy and Senator

Cornyn, and it would be something they really do care about and they get it through.

So | am not of the mind that the Senate is dysfunctional. It is doing things.

They just do not happen to make the papers.

Chairman Schumer. The third level issue is not first. ~ That is the only thing |

would say. |agree with you. Professor Marziani.

Ms. Marziani. Sure. My one quick response to Senator Bennett, you know, |

think that you highlight the complexity of current Senate procedure and | do think there

is a lot to be said for thinking of rules reforms that make the rules more simple and thus

easier for voters to understand and to follow, because | do think that that would

therefore enhance legislative accountability.

Chairman Schumer. Thank you. Senator Udall.

Senator Udall. Thank you, Mr. Chairman, and Senator Bennett, | think that the

principle you have recognized is an important one, the principle with different presiding

officers. And I think you had mentioned Vice President Nixon and Vice President

Humphrey, also Vice President Rockefeller, all sitting as the presiding officer of the

Senate and making a ruling at the beginning of a Congress for the two-year period at the

beginning of a Congress that the Senate has a right to adopt its rules by a majority vote.

| mean that is an important principle and | think that that is what | have tried to embody

in my testimony. And | think that is what Ms. Marziani has been talking about in terms

of the constitutional scholarship here.
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| would like to focus with Ms. Marziani on this whole idea that we hear raised

over and over again, if we change the cloture rule, that we are somehow making the

Senate just like the House. Now, to me one of the biggest differences is every member

of the House--and | served in the House for 10 years--you stand for election in two years

and so it does have--the forces of the election have a result on the legislative process,

while in the Senate at any one time, we have two-thirds of the senators at least four

years away from an election.

So could you comment on the idea that has been raised here that if the Senate

changed the cloture rule it would make the Senate no different than the House of

Representatives?

Ms. Marziani. | believe quite strongly that reforming the rules would not make

the Senate more like the House, but would in fact make the Senate more like the Senate

is supposed to be. And specifically, | mean, as we have heard in each of these

hearings, the current rules are not promoting deliberation. Instead they are

incentivizing obstruction. They are being used not to achieve just, equitable and

compromised decision making, but they are many times unfortunately used for little

more than game playing.

With that, if you look at the history of the structure of the Senate, the Framers

surely wanted the Senate to be a stable body. There is no indication that they

anticipated that the rules would somehow lead to stability or that the rules would be

entrenched and that would make the body more stable. Instead, the framers gave
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senators longer terms that were overlapping and they thought in this way senators
would have more time and have more experience as legislator, but also learn more
about specific issues that they grappled with.

They also thought that the staggered terms would allow older senators to
mentor younger senators that having some continuity of membership would make the
Senate a more respectful institution both nationally and domestically and it would make
it harder for people to kind of strategize and come into the Senate with conniving
motivations.

So with that all in mind, I think that it is very fair that changing the rules will not
make the Senate anything like the House. The Senate will remain a distinctive body
and instead the Senate will become much closer to its ideal.

Senator Udall. Could you also comment on the continuing body argument that
is out there and whether or not you think the entrenchment of the rules--and describe
for people entrenchment. You have used that term several times. What do we mean
when we say the rules are entrenched and how does that relate to the constitutionality?

Ms. Marziani. Legislative entrenchment is typically the term used for laws that
are insulated from later amendment or appeal. So the Senate rules, the current
Senate rules in setting a two-thirds threshold of 67 senators to agree to stop debate
before the rules can change clearly entrenches those rules.

As far as the continuing body theory goes, as | said earlier, there is no indication

that the Framers intended for the structure of the Senate to somehow give the Senate a
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unique rulemaking authority that would allow entrenchment. Instead, as | noted

before, and as Senator Udall has noted, legislative entrenchment has long been

recognized as an illegal procedure.

Also, of course, the Senate in many ways does not act like a continuing body.

Mr. Dove pointed out some ways the Senate may act like a continuing body. There are

many ways that it does not. The point of that is the Senate does not consistently

regard itself as a continuing body and probably more importantly, there is no other way

in which the Senate allows itself to become entrenched.

For instance, the president pro tem of the Senate is assumed to go forward to

future terms unless changed. But of course, if there is a shift between minority and

majority party, everybody understands that the president pro tem can be replaced at

the start of a new term.

Chairman Schumer. Thank you. Senator Alexander.

Senator Alexander. Thanks, Mr. Chairman. Senator Howard Baker told me

that in 1968 he was sitting in his father-in-law's office, the Republican leader, Everett

Dirksen, and the telephone rang and he heard Senator Dirksen say, no, Mr. President, |

cannot come down and have a drink with you tonight; | did that last night and Louella is

very angry with me.

And about 30 minutes later, there was a rustle outside and two beagles and a

president showed up and President Johnson arrived and said well, Everett if you will not

drink with me, | will come drink with you. David Gergen told me that President
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Johnson called President Dirksen every afternoon at 5:00 to find out how he was doing.

He did that for a variety of reasons, but one reason was he had to if wanted to pass the

Civil Rights Bill.

He not only knew that he had to pass it, but as Mr. Dove said, he had to create

an environment in which the country would acceptit. Now, it seems to me listening to

what is being proposed here is to make the Senate permanently like it has been the last

18 months where the majority had enough votes to run over the minority and pass bills

with no bipartisan support and the result has been, it scared the country to death,

produced an upheaval and in the case of the healthcare law, a determination to repeal it

from the day it was passed.

So you want a bipartisan consensus forced in the Senate, not just to pass a bill,

but so that the country will accept it, will look up there and say well, Senator Harkin is

for it and Senator Roberts is for it, so it may not be as bad as | think itis. | mean, thatis

sort of the way to look at it.

Now, Mr. Dove, and to any of the witnesses, Senator Bennett made the point

that it was not just a filibuster and the Senate also operates by unanimous consent.

That is quite separate from the filibuster issue and there is nothing new about senators

insisting on their prerogatives. | can remember Senator Metzenbaum sitting down at

the front of the Senate negotiating with every single senator on every single piece of

legislation that came up. And Senator Allen did the same and Senator Williams did the

same in the sixties. | mean, this has been going on forever. It is a way of causing
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deliberation. You can call it entrenchment or obstructionism if you want to. Others

call it the asserting of their right to amend or right to speak, their right to have a say.

But my question is this, Mr. Dove, what years were you in the parliamentarian's

office?

Mr. Dove. | entered the office in 1966. | was parliamentarian from 1981 to

'87 and then once again from 1995 to two thousand--

Senator Alexander. You saw it during the years that Senator Byrd was the

Democratic leader and Senator Baker was the Republican leader.

Mr. Dove. Oh, yes.

Senator Alexander. Now, if | am not mistaken, during that time, didn't they,

during that eight-year period when one was the majority leader four years, one for four

years, didn't they pretty well run the Senate in a way that created an environment

where the majority leader brought up a law, a bill or a motion and then they basically

gave senators their right to amend and their right to debate, and in exchange for that,

the senators gave back an ability for the majority leader to manage the floor, and that

produced a lot of votes, some late nights, some weekends, but Senator Byrd first,

Senator Baker next, basically took the position that under the existing rules we have

then and today, we can move what we need to move?

As | mentioned earlier, this Senate--and | would disagree respectfully with the

chairman--this Senate has not been passing second- and third-level bills. It has passed

a healthcare law and a financial regulation law a trillion dollar stimulus. But my point
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is, is it not possible in the current rules as shown by the way Baker and Byrd operated

the Senate that the Senate can operate quite well given quite a bit of ability for senators

to bring up amendments, debate them and vote on them if the leaders will just do it in

that way under the rules we have today?

Mr. Dove. Well, the instance | remember probably most vividly was the issue

of the Panama Canal Treaties, which were submitted by President Carter when Senator

Byrd was the majority leader and Senator Baker was the minority leader.

Senator Alexander. And where both of those senators actually changed their

views on that issue during the debate.

Mr. Dove. They worked together hand in glove frankly and those treaties were

debated for eight weeks. Cloture was never filed on those treaties. Every

amendment that any senator could dream up was offered, debated and voted upon,

and at the end of the period, the necessary two-thirds voted in favor of ratification.

Those were not popular treaties. If you saw the polls, about two-thirds of the

American public were against those treaties. But the Senate decided in its wisdom

that they were important enough to be ratified. | thought it was a high point for the

Senate in the way that it ran. And yes, the Senate could function under its rules and

achieve big things, yes.

Chairman Schumer. Thank you, Senator Alexander. Senator Harkin.

Senator Harkin. | am not on the committee.

Chairman Schumer. Actually, yes, | think we will go to Senator Roberts because
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Senator Harkin is not a member of the Committee. You are right, thank you.

Senator Roberts. Well, | am going to be talking about Senator Harkin in my
remarks, so it is fine. Thank you too, Sir Robert. | do not call him Bob. | call him Sir
Robert.

When | first came here in 1996, | dragged him over to my office, my temporary
office and said how on earth am | going to understand all this parliamentary procedure
that is different from the House? And | went through Sir Robert's six-hour, quick
six-hour period of--I thought maybe by osmosis or something that it would get into my
head.

But he finally told me, he said, Pat--we were friends, so he said Pat, you just ask
me what you want to know up there when you are acting presiding officer and | will tell
you and you do that and you will be fine. We could have started that at the first of the
six hours, but you remember that Bob, | am sure.

| only did something untoward once or twice. Once | adjourned the Senate
subject to call of the chair, which you cannot do if you are the acting presiding officer,
but it was Saturday and they had forgotten me and | had been up there for three hours
and it was a matter of personal need.

So at any rate, | came back and we went back into session.

Then there is the time that | kicked Trent Lott off the floor into the Cloak Room

and Bob said, was that wise? And | said, he has already assigned me to the Ethics

Committee, but what else can he do?
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[Laughter.]

Senator Roberts. So we had a good time and some of the things that my

antics--l sure got on the film of your annual inter-parliamentary session of whatever,

and | plead guilty. So thank you for coming.

Ms. Marziani, | plead guilty. | am an obstructionist. | could not figure out

TARP. 1did not know what a credit default swap was until somebody could explain it

to me and Mr. Paulson could not and Mr. Geithner could not and so | voted no.

AIG, | did not know how deep that hole was going to be dug and | do not know

why we let Lehman go one way and AIG the other, so | thought that was wrong. The

automobile bailout, | could not figure out why were closing dealerships in small towns.

As it turns out, it was not needed. The inspector general has said now that somebody

just said well, we decided everybody ought to share the pain.

That is not the way to run the government. Cash for clunkers, good at the time,

now, no. | opposed that too. Stimulus|and Il, ObamaCare, there are 41,000

regulations now coming out, being enforced by the IRS, but also implemented by a man

that has never been confirmed. We have financial reform, 243 regulations, 30 of them

aimed at our community banks, card check, cap and trade. Actually, they are trying to

do that outside of the Congress by executive order through the EPA. Depending on

your point of view, that is good or bad.

All of the executive orders that are coming out, not even being promulgated in

the Federal Register. And also no confirmation hearings. And | am opposed to this.
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So | am an obstructionist and | want to say no, that we ought to do it a different way. |

have alternatives. A lot of us have alternatives.

So | think | go back to it is important to pass good legislation, but it is equally

important to prevent bad legislation from passing. My idea of what to do, Tom Harkin

and I, who have had our differences in the Agriculture Committee to say the least, we

agreed--you know, Tom came to me and said you know a lot about this Farm Bill stuff

and Kansas and wheat and obviously Tom knows about lowa and corn and et cetera, et

cetera, and he said, why don't we get together, just see if we can come up with a better

Farm Bill?

So we met in his hideaway. Thisis a secret. Nobody knows this. This is

classified. And we did. We got about three meetings and we were really agreeing on

some things until the word leaked out that you know what, Harkin is meeting with

Roberts. Oh my God. And then on our side, they said Roberts, you are meeting with

Harkin?

So we got the pants put on us and then as it turned out, my dear friend, in the

markup of the bill, we pretty well ended up where we would have ended up, what was

it, six months prior to that. And so | think my--the way | would like to approach

amendments, | do not want to have an amendment. | do not want to have it voted on.

If | cannot get the minority or the majority, either way, to agree to my amendment, put

it in the manager's amendment or just agree to it and just zip, get it through by UC or

just everybody understands it, then | haven't done my work if | have an amendment and



1248

1249

1250

1251

1252

1253

1254

1255

1256

1257

1258

1259

1260

1261

1262

1263

1264

1265

1266

1267

1268

60

| have to have a vote and then stand to lose.

But there are some in either party who want to bring amendments to lose, to
make a point, to make a speech. Now, what happens--and the best way to cut that out
is called peer pressure. We have had several current members and past members who
want to stand up and make amendments. | have told them, why don't you--you might
want to cut that down from 10 a day to five, maybe three, or why don't you just go
make a speech in front of a group and just get it out of your system?

There is many times | have come to the floor and say why are we voting on this,
for my own party, let alone others? So I think peer pressure can do an awful lot and |
would tell Mr. Smith, who obviously came to Washington, that if a lobbyist came into
my office and said, | want you to put a hold on somebody because of what they were
interested in, | would kick them out. The only hold | have ever put on anybody is the
Secretary of the Army because the administration wanted to put the terrorists at Fort
Leavenworth, which was the intellectual center of the Army, which | thought was one of
the silliest things | have ever heard. But that was public.

And so | do not think members do that so much anymore and | do not think in
terms of partisanship that this is any worse than--let me just go back to the days that |
first started, intense partisanship. Oh, hey, hey, LBJ, how many babies did you kill
today, during Vietnam. | mean, that was terribly partisan.  The Nixon resignation,
my word, that was unprecedented.

| just have two more. The resignation of three speakers, if you really count the
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one that would have, impeachment, we have come through some very difficult times in

the history of the Senate and it has always been partisan. We are a reflection of the

balkanization of American society. | would agree with Mr. Smith on that. But | think

we can do it better with peer pressure and with good people like the chairman and

myself and Mr. Bennett.

That is exactly what Bob said. He stood up when he was badgered by another

member of our party and defended himself in such a way that that individual started to

behave himself. Amazing. It seemsto me that would be a better answer than

messing with these rules.

Senator Harkin. Mr. Chairman, first of all, thank you for letting me sit in on this

panel today. | particularly wanted to hear this panel and to at least ask a couple of

guestions, but first, an observation or two. One, that in looking ahead as to what we

need to do to reform the rules, if we want to do that, | am not certain it serves us very

well to go back and fight old wars. We can do tit for tat, tit for tat, this example, that

example. We will never get anywhere.

For every example that one person has on one side, we got one on this side and

we are back fighting those old battles again. So | would hope that we get away from

that sort of tit for tat kind of thing. Secondly, on the entrenchment of the rules, let us

say an anomaly happened that there was 90 senators of one party and they changed the

rules and they said, here are the rules we have now and in the future there has to be 90

senators to vote to change it. We would have to live by that forever and ever?
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So 90, well, how about 67? At what point do you say this is--no, that does not

sound right, that cannot be? Why is 67 so profound? The reason 51 is profound is

because of the structure of our whole government and the structure of the way the

framers framed it and the way we set it up for the majority to eventually be able to do

something.

The process in the Senate, | think there are a lot of ways that the Senate will

never be like the House. As long as we have six-year terms, as long as we do not have

a Rules Committee, as long as a bill has to pass both houses in exactly the same form, as

long as the president has a veto, as long as the Senate has the veto power along with

the House, and on and on, the Senate will never be like the House.

Those are just a couple of observations. | just had one question though. |

understand, Dr. Smith, your problem with my construct is fine, but | think you hit on a

point, and all of you have, and that is, how do you structure it so that the minority is

able to offer amendments and has some input? So if one desired to allow those

opposed to the cloture to be able to offer a number of germane amendments, and | use

that word "germane" amendments--let me digress here for a second.

We do have an opportunity--l wish Pat hadn't left--we do have an opportunity in

the Senate almost every year to vent and get amendments out there that we think will

score points. We do that under that--

Senator Udall. Vote-a-rama.

Senator Harkin. Vote-a-rama. You get one minute to speak and somebody
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else gets a minute, and you vote and there is all these ridiculous amendments that are
out there. The people think they are scoring points on. Quite frankly, | do not think
they score points. | do not think one of those votes has cost anybody an election yet,
but | guess we go through that exercise.

But that is why | use the word "germane." If you wanted to have those
opposed to cloture to be able to offer a number of germane amendments, how do you
structure that? How do you structure that portion of a new rule? Any thoughts on
that? Any of you?

Mr. Smith. Well, | suggested a couple of ways and | would be happy to have
the others comment. | guess my view of this is that there are two or three days
between each cloture vote on the cloture motion under your proposal.

Senator Harkin. Right.

Mr. Smith. | think that is an excellent idea. | like the idea that it would be in a
stepwise fashion reduced to a simple majority over the course of about a week or so.
The question is, is between those cloture motions, what guarantees the minority an
opportunity to debate and offer an amendment?

The common procedure for the majority in the modern Senate is to file a cloture
petition, get on with other business, get a vote. If it goes down, go on to other
business, and the debate on the bill subject to the cloture motion never actually starts.
Even if it is a motion to proceed, there is no debate on the motion to proceed, the

majority leader is off to something else. Who can blame him? He has other
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activities.

So my view is that if there was a cloture motion on a bill or a cloture motion on a

conference report or a cloture motion on a House amendment to a Senate bill, that that

be followed by a guaranteed period of debate and amendment on the bill, and that

there be guarantees. | would leave it to you to give that further consideration. It

might be on the basis of alternating amendments between the two sides.

And | would loosen it a little bit from germaneness to relevant just because the

germaneness requirement under Senate precedent is exceedingly tight. Relevant

would allow the issues to be fully aired and eventually, of course, the new cloture

motion would ripen in a day or two and you would get that next cloture vote. You get

both then, minority debate and amendment and simple majority rule eventually.

Senator Harkin. Mr. Dove?

Mr. Dove. | am struck a little bit by the discussion over the cloture on the

motion to proceed, because under Senate rules as they exist, you do not have to have

debate on a motion to proceed. All you have to do is make that motion during the first

two hours after an adjournment.

Senator Byrd used to do that when he was majority leader. It seems to me that

what has happened is that majority leaders have found it very handy to make that

motion when it is debatable and file cloture and get this symbolic vote at least on going

to a bill and then be able to either argue that they have been frustrated or if they get it

then they know they have 60 votes for the eventual bill.
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But since the rules already allow getting to a bill without debate, it seems to me

that it might be a possibility that majority leaders could resume the practice, as | say,

that Senator Byrd did when he was majority leader and used that morning hour, the first

two hours after an adjournment and make motions to proceed.

Senator Harkin. Am | correct in assuming, Bob, that your position is that the

Rule 22 ought to remain as it is without change?

Mr. Dove. Okay--

Senator Harkin. | mean, it seems to me that that is what your position is.

Mr. Dove. | have seen it changed. | have seen it attempted to be changed. |

was there when Vice President Humphrey made his ruling in 1967, which was

overturned by the Senate. | was there when he made his ruling in 1969, which was

overturned by the Senate, and then | was there when Vice President Rockefeller came

back and had to apologize to the Senate for what he had done during the 1975 change

to the rules.

Those are not situations that | think lend themselves to well, that is a nice way of

dealing with things.

Senator Harkin. Ms. Marziani, do you have any thoughts? Again, my initial

guestion was if you had a construct where the majority would finally be able to bring

something to a vote, how would you construct it so that the minority has some rights to

offer? |said germane or maybe relevant amendments; how would that be

constructed?
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Ms. Marziani. | think that is an excellent question. | think Dr. Smith gave a
very good answer. Right now | do not think | have an answer that is better than Dr.
Smith's, but | am perfectly happy to go back to the Brennan Center and discuss that
question--

Senator Harkin. Think about it.

Ms. Marziani. --with my colleagues and submit further written testimony.

Senator Harkin. | would appreciate it.

Ms. Marziani. Great.

Senator Harkin. One last thing. You know, you talk about providing for
consultation, compromise, that type of thing, but how do you respond when
someone--when a conferee--or no, a nominee, presidential nominee for judge or
something like that is blocked for several months and gets by with a 99-0 vote? It
seems to me that that obstruction is not--and like | say, both sides have done that one.
There are no clean hands on that one.

But it seems to me then that is not done for the purpose of debate and
discussion. It is done simply for obstructing something.

Mr. Dove. | have also seen that, in which case | have seen nominations that
were blocked for nothing about the nominee at all, but some side issue that the
obstruction gives leverage.

Senator Harkin. Yes.

Mr. Dove. Again, my reaction to what that represents is basically how powerful
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every individual senator is. | think it is one of the reasons that people like to come to
the United States Senate. You really are incredibly powerful.

Senator Harkin. Well, Mr. Chairman, thank you. It has often been said and it
is true, the power of a senator comes not by what we can do, but what we can stop.
That is the power of a senator, and no one wants to give it up. We all want to keep
some semblance of that power and | am saying for the good of the country, for the good
of the Senate, we got to give up a little bit of that power, that right that we have to stop
something.

I am willing to give it up. | hope others are willing to give it up, | think, for the
benefit of having a better functioning United States Senate. So | thank you very much,
Mr. Chairman.

Chairman Schumer. That is a very appropriate place to conclude. | think this
was an excellent hearing, no matter what your view is. We have heard a lot of diverse
opinions, and it is going to help us as we move forward.

| want to thank all five of our witnesses, all of whom are here, because this
hearing really advanced things a great deal. And | want to thank Senator Bennett, who
has been a great partner in running constructive, thoughtful, non-partisan hearings on
an issue that lends itself to partisanship.

Thank you. We are adjourned.

[Whereupon, at 12:09 p.m., the hearing was adjourned.]



