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HEARING—DOLLARS AND SENSE: 
HOW UNDISCLOSED MONEY 

AND POST-McCUTCHEON CAMPAIGN 
FINANCE WILL AFFECT THE 2014 ELECTION 

AND BEYOND 

WEDNESDAY, APRIL 30, 2014 

UNITED STATES SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 

Washington, DC. 
The Committee met, pursuant to notice, at 3:15 p.m., in Room 

SH–216, Hart Senate Office Building, Hon. Angus S. King, Jr. pre-
siding. 

Present: Senators Schumer, Udall, Klobuchar, King, Walsh, 
Roberts, and Cruz. 

Staff Present: Jean Bordewich, Staff Director; Kelly Fado, Dep-
uty Staff Director; Stacy Ettinger, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Ben Hovland, Senior Counsel; Julia Rich-
ardson, Senior Counsel; Abbie Sorrendino, Legislative Assistant; 
Philip Rumsey, Legislative Correspondent; Jeff Johnson, Clerk; 
Matthew McGowan, Professional Staff; Benjamin Grazda, Staff As-
sistant; Mary Suit Jones, Republican Staff Director; Shaun Parkin, 
Republican Deputy Staff Director; Paul Vinovich, Republican Chief 
Counsel; Sarah Little, Republican Communications Director; Trish 
Kent, Republican Senior Professional Staff; and Rachel Creviston, 
Republican Senior Professional Staff. 

OPENING STATEMENT OF SENATOR KING 

Senator KING. The Rules Committee will come to order. Good 
morning, everyone. The format that we are going to follow for the 
next few minutes will be that I will deliver an opening statement, 
then followed by Ranking Member Senator Roberts, and Chairman 
Schumer, and then we will hear from Justice Stevens, and fol-
lowing his testimony, we will have the panel, and if other Senators 
join us during the course, they will deliver their opening state-
ments after Justice Stevens joins us. 

I am deeply worried about the future of our democracy. For over 
100 years, we have struggled with the issue of money and politics, 
always seeking to find the right balance between freedom of polit-
ical expression and the corrosive influence of the unchecked flow of 
money to public officials. 

We have had periodic scandals and periodic corrections. We have 
had new laws and new ways to evade those laws. But we have 
never before seen what is happening today. As we will learn this 
morning, a perfect storm of new forces—court opinions, clever polit-
ical operatives, and the high stakes inherent in governmental deci-
sions—have created a qualitatively new political landscape where 
candidates are compelled to raise more and more money, and yet, 
at the same time, have to contend with virtually unlimited spend-
ing by shadowy entities representing nameless donors. 
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What has occurred in the past five years represents revolu-
tionary, not evolutionary, change in the way campaigns are fi-
nanced in America. These are changes I view as a threat to under-
mine the fundamental principle of American democracy—one per-
son, one vote. There are well-intentioned people, people who I re-
spect, who believe that restrictions on who can give to campaigns 
and how much they can give trespass on cherished First Amend-
ment freedom of speech protections. 

Others, and I am among them, are worried that the recent deci-
sion’s elimination of even modest limits on campaign contributions, 
combined with a Byzantine system that, in too many cases, masks 
disclosure of who is giving and allows a flood of so-called dark 
money into the process, has the very real potential to corrode the 
integrity of the system itself. 

Historically, the flow of money has rested in and out of political 
campaigns on three pillars: Regulation of sources, regulation of 
amounts, and disclosure. Recent decisions have severely restricted 
our ability to control sources and amounts. But in those decisions— 
and I am referring, of course, to Citizens United and McCutcheon, 
the Court has explicitly invited Congress to utilize disclosure as the 
protection of the public interest in these situations. 

Justice Kennedy and Justice Roberts, in their opinions, cite dis-
closure as the reason that the limitations do not have to be upheld. 
Unfortunately, the disclosure requirements that they mention in 
those opinions as the bulwark against abuse and corruption simply 
do not exist. 

For example, according to a new study by the Center for Respon-
sive Politics, total individual expenditures reported to the FEC by 
outside groups totals about $70 million to this point in 2014, nearly 
three times more than was spent at this point in 2010. That is the 
point I want to emphasize, is that this is not a gradual growth of 
a change of a few dollars here and there. What we have is an ex-
plosion of this kind of money, not only of outside expenditures, but 
also of expenditures where we do not know the source. 

We have created a kind of parallel universe of campaign finance, 
the traditional candidate-based system with clear limits on sources 
and amounts and strict disclosure requirements and the inde-
pendent system with no control of sources, no limits, and no disclo-
sure. 

Naturally, this troubling new world of campaign finance impacts 
how we as elected officials interact with the fund-raising process, 
quantitatively, in the amounts of money that elected officials need 
to be made. An average U.S. Senator—and of course, all Senators 
are above-average—but an average U.S. Senator running for reelec-
tion has to raise something on the order of $5,000 to $8,000 a day 
every day, 365 days a year for six years in order to accumulate the 
funds necessary to run for reelection. And I can tell you, at the rate 
of $5,000 to $6,000 a day, you very quickly run out of friends and 
family. 

My concern here is the system. This is not a Democratic or a Re-
publican issue, and the country does not benefit from an undis-
closed contribution and an arm’s race in contributions. Disclosure 
in this context is not an infringement on the First Amendment. But 
what we are allowing to happen before our eyes is already having 
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its inevitable effect, the erosion of confidence in our system and in 
us as stewards of our country’s future. 

The challenge here, the challenge before us is to find the balance 
between competing goods, the freedom to exercise our political 
voice on the one hand, and the public’s interest in safeguarding the 
integrity of the political process on the other, to restore that bal-
ance in what feels like an increasingly unbalanced system. 

I welcome our witnesses today and look forward to their con-
tributions to these important deliberations. Senator Roberts. 

OPENING STATEMENT OF SENATOR ROBERTS 

Senator ROBERTS. Well, thank you, Mr. Chairman. I am pleased 
to be here today on this very important subject, and I brought my 
own chart. We in the minority do not have enough money for an-
other display unit over there, so I would ask unanimous consent. 
We could put our chart up where you had your chart. 

Senator KING. Without objection. 
Senator ROBERTS. The chart bears the text of the First Amend-

ment to the Constitution of the United States. And I believe that 
is what we are talking about today, the rights of citizens to express 
themselves, to make their views known on the issues that affect 
their daily lives and pocketbooks, or any other issue they wish to 
discuss. 

The First Amendment protects those rights and it prevents the 
Government from restricting them. The exercise of those rights 
does not threaten our democracy. It is the attempt to restrict these 
rights that we must fear. We are living today with the con-
sequences of the failed attempt to restrict them. This failure was 
not hard to perceive. It is not the fault of the courts or the Federal 
Election Commission. 

It is the direct consequence of the poor decision Congress made 
when it passed the McCain-Feingold bill. I opposed that bill. I and 
others who voted against it did so because we knew it would re-
strict people’s right to participate in the political process. It would 
not get money out of the system, but would simply divert it to 
other avenues. 

Supporters of the bill, of course, denied it. They assured us it 
would not happen, that our system would be better. It should be 
clear now who was right and who was wrong. But rather than 
admit they were wrong, the proponents of speech regulation have 
just proposed new regulations. Because the courts have properly 
found much of their last efforts to be unconstitutional, they have 
proposed new regulatory schemes under the guise of disclosure. 

No longer able to simply prohibit speech they do not like, they 
seek to prevent it by imposing onerous disclosure requirements on 
those who wish to speak. Now, respectfully, Mr. Chairman, as we 
consider suggestions for ways to improve the system, the last peo-
ple we should be asking for advice at this hearing are those who 
helped write the law that created the problem in the first place. 

Let us stop this fool’s errand of speech regulation. Let us stop 
trying to prevent people from criticizing us. Let us stop demonizing 
citizens who exercise their First Amendment rights. Let us stop 
pretending more speech somehow threatens our democracy. We 
have nothing to fear from a free marketplace of ideas. We do, how-
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ever, need to fear a Government empowered to investigate its own 
citizens for exercising their rights. The revelations of the Internal 
Revenue Service targeting of conservative groups and others have 
shown this to be a real danger. 

We hear a lot about corruption when this issue is debated. I 
think for many people that the definition of corruption is the pro-
motion of ideas with which they disagree. It is amazing how for 
years George Soros has been spending millions of dollars to pro-
mote liberal and progressive causes. None of my friends on the 
other side of the aisle seem to be concerned about it. 

Now that the Koch family is spending money to promote free 
markets and private enterprise, we are supposed to believe that 
our democracy is at risk. That is absurd. Corporate spending is 
supposed to be a concern, but corporations have long exercised un-
fettered rights to express themselves, provided they were media 
corporations. 

I am pleased to say that the Citizens United case changed that. 
The Supreme Court recognized the First Amendment does not 
allow this Congress to choose who gets to speak and properly ended 
this nonsensical distinction with the only consequence being that 
now more voices are heard. And I know, I know, there are some 
in this body who do not want those voices to be heard and they are 
doing everything they can to silence them. 

Our majority leader, unfortunate, who has a fixation with the 
Koch family that can only be described as bizarre, takes to the floor 
on an almost daily basis to attack them. Why? I think it is because 
he fears they pose a threat to his hold on power, or the majority. 
He wants them to stop talking. Well, that is why the First Amend-
ment begins, Congress shall make no law. The First Amendment 
does not allow us to silence those who oppose us. That applies to 
corporations, labor unions, Mr. Soros, and the Koch family. It ap-
plies to everyone. 

Let us stop trying to do so, Mr. Chairman. Let us stop trying to 
impose regulations designed to deter and harass our opponents. In-
stead, let us just admit the mistake we made when we tried to reg-
ulate political speech in the first place. Let us remove those restric-
tions. Let us allow those who want to contribute and engage in our 
political system to give money where they want as long as they fol-
low the law. 

Everyone in this country has the right to express themselves, Mr. 
Chairman, even people who do not manage to get themselves in-
vited to appear on television shows or to testify at Senate hearings. 
People, all people, individually and as groups, have every right to 
make their views known. Instead of trying to stop them, let us re-
invigorate our system. 

New restrictions and regulations are not going to improve the 
system. Getting rid of those we already have imposed will. That is 
the course we should take, Mr. Chairman. Simply, let us just do 
it. Thank you for your time. 

Senator KING. Senator Schumer. 

OPENING STATEMENT OF CHAIRMAN SCHUMER 

Chairman SCHUMER. Thank you. First, let me thank you, Sen-
ator King, for suggesting this hearing and for your chairing the 
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hearing, as well as your invitation to Justice Stevens, who I look 
forward to hearing from. 

Well, I think McCutcheon is a real turning point in our debate 
about money in politics. McCutcheon seemed to say that free 
speech absolutely defined, as McCutcheon does, allows anyone to 
spend any amount of money in any way in our political system. 
McCutcheon, carried to its logical extreme, will get rid of individual 
limits, will get rid of limits on corporations, will just allow money 
to totally, totally envelope our system. 

It is frightening. It is frightening. And the reason we have this 
hearing is not because of some new ads—Koch Brothers have been 
doing ads for years and years—but because of the McCutcheon de-
cision and its implications for our democracy. The bottom line is 
very simple. I respect my colleagues’ fidelity to the First Amend-
ment, but no amendment is absolute. 

Most of my colleagues on the other side of the aisle support anti- 
pornography legislation. That is a limitation on the First Amend-
ment. Most everyone here believes you cannot falsely scream fire 
in a crowded theater. That is a limitation on the First Amendment. 
We have many, many, many different laws that pose limits on the 
amendments because through 200-and-some-odd years of jurispru-
dence, the Founding Fathers and the Supreme Court have realized 
that no amendment, no amendment is absolute. 

We have noise ordinances. Everyone accepts them. That is a limi-
tation on the First Amendment. So if you impose a view that just 
when it comes to allowing one person to put the 7,112th ad on tele-
vision that the First Amendment is absolute, but in so many other 
areas it is not, you have to ask why. You have to ask why. 

And then, when many on the other side of the aisle do not sup-
port disclosure, which is actually an enhancement of the First 
Amendment, free debate, free knowledge, one wonders why. One 
wonders why. The First Amendment protection of free speech is 
part of what makes America great. So is the concept of one person, 
one vote. And when a small group of people, 700 in this case, who 
were affected by McCutcheon, have so much more power to influ-
ence the political process than everybody else, our democracy is at 
risk. That is the problem here. 

There is a balancing test and there are many concepts in the 
Constitution, the concept of having a somewhat level playing field 
so that those who have overwhelming wealth and choose to spend 
it, whether they be on the left or the right, the laws we are pro-
posing affect the Koch Brothers and George Soros, and should. 

And so, because now legislation could bring disclosure, but could 
now will not stop the path McCutcheon is on, Senate Democrats 
are going to vote this year on my colleague, Tom Udall’s constitu-
tional amendment which once and for all would allow Congress to 
make laws to deal with the balance between equality, each vote is 
equal, each person is equal, and the First Amendment, a careful 
balance. 

But not what the five members of the Supreme Court have said, 
no balance. We will bring that amendment to the floor shortly, and 
we will vote on it, and I will be working with Senator Udall and 
Majority Leader Reid, and hopefully every Republican who cares 
about honest elections, to bring it to the floor this year. 
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When the Supreme Court, or any of my colleagues, say that the 
Koch Brothers’ First Amendment rights are being deprived, that 
they are not being heard, it defies common sense, it defies logic. 
And the same would apply to some very liberal person who put on 
10,000 ads. The ability to be heard is different than the ability to 
drown out every other point of view using modern technology sim-
ply because you have a lot more money than somebody else who 
has an equally valid view. 

So I hope that Senator Udall’s amendment will track bipartisan 
support, but it will draw to a fine point where we are at, and that 
is that the First Amendment is sacred, but that the First Amend-
ment is not absolute. And by making it absolute, you actually make 
it less sacred to most Americans. 

We have to bring some balance to our political system. If people 
lose faith in this system, which they are rapidly doing, in large 
part, because they feel, correctly, that people with a lot of money 
have far more say in the actual political dialogue than they do, this 
great democracy could falter. We do not want it to happen. And the 
best way to stop it is to show the Supreme Court or limit the Su-
preme Court, show them that their absolutist view is wrong and 
support and amendment like Senator Udall’s. Thank you, Mr. 
Chairman. 

Senator KING. For the information of Senator Cruz, Senator 
Walsh, and Senator Udall who arrived after my introduction, the 
schedule we are going to follow is I am now going to invite Justice 
Stevens to speak, and then each of you will be asked to provide a 
statement, if you wish to do so. Justice Stevens, if you would join 
us at the table? 

Justice John Paul Stevens is a retired Justice of the United 
States Supreme Court, was appointed to the Court in 1975 by 
President Gerald Ford, I think the third longest sitting Justice of 
the Supreme Court. Justice Stevens, I knew that you were a distin-
guished jurist, but my eye was caught by a headline in the paper 
over the weekend that says, Pope to Move John Paul for Sainthood. 
I realized later it was not the same John Paul. 

In any case, we are delighted to have you here today. Thank you 
very much for joining us, Justice. 

STATEMENT OF THE HONORABLE JOHN PAUL STEVENS, ASSO-
CIATE JUSTICE (RET.), UNITED STATES SUPREME COURT, 
WASHINGTON, D.C. 

Justice STEVENS. Thank you very much, Senator. Senator King, 
Chairman Schumer, Ranking Member Roberts, and distinguished 
members of this Committee, I thank you for the opportunity to ap-
pear before you today to discuss the important issue of campaign 
finance. 

When I last appeared before this body in December of 1975, my 
confirmation hearing stretched over three days. Today, I shall 
spend only a few minutes making five brief points. First, campaign 
finance is not a partisan issue. For years, the Court’s campaign fi-
nance jurisprudence has been incorrectly predicated on the as-
sumption that avoiding corruption or the appearance of corruption 
is the only justification for regulating campaign speech and the fi-
nancing of political campaigns. 
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That is quite wrong. We can safely assume that all of our elected 
representatives and candidates for office are law-abiding citizens, 
and the laws against bribery provide an adequate protection 
against misconduct in office. It is fundamentally wrong to assume 
that preventing corruption is the only justification for laws limiting 
the First Amendment rights of candidates and their supporters. 

Elections are contests between rival candidates for public office. 
Like rules that govern athletic contests or adversary litigation, 
those rules should create a level playing field. The interest in cre-
ating a level playing field justifies regulation of campaign speech 
that does not apply to speech about general issues that is not de-
signed to affect the outcome of elections. 

The rules should give rival candidates, irrespective of their party 
and incumbency status, an equal opportunity to persuade citizens 
to vote for them. Just as procedures in contested litigation regu-
lates speech in order to give adversary parties a fair and equal op-
portunity to persuade the decision-maker to rule in their favors, 
rules regulating political campaigns should have the same objec-
tive. 

In elections, the decision-makers are voters, not judges or jurors, 
but that does not change the imperative for the equality of oppor-
tunity. 

Second, all elected officials would lead happier lives and be bet-
ter able to perform their public responsibilities if they did not have 
to spend so much time raising money. 

Third, rules limiting campaign contributions and expenditures 
should recognize the distinction between money provided by their 
constituents and money provided by non-voters, such as corpora-
tions and people living in other jurisdictions. An important recent 
opinion written by Judge Brett Kavanaugh of the D.C. Circuit, and 
summarily affirmed by the Supreme Court, Blumen against the 
Federal Election Commission, upheld the constitutionality of the 
Federal statute that prohibits foreign citizens from spending money 
to support or oppose candidates for Federal office. 

While the Federal interest in preventing foreigners from taking 
part in elections in this country justified the financial regulation, 
it placed no limit on Canadians’ freedom to speak about issues of 
general interest. During World War II, the reasoning behind the 
statute would have prohibited Japanese agents from spending 
money opposing the reelection of FDR, but would not have limited 
their ability to broadcast propaganda to our troops. 

Similar reasoning would have justified the State of Michigan 
placing restrictions on campaign expenditures made by residents of 
Wisconsin or Indiana without curtailing their speech about general 
issues. Voters’ fundamental right to participate in electing their 
own political leaders is far more compelling than the right of non- 
voters such as corporations and non-residents to support or oppose 
candidates for public office. 

The Blumen case illustrates that the interest in protecting cam-
paign speech by non-voters is less worthy of protection than the in-
terest in protecting speech about general issues. 

Fourth, while money is used to finance speech, money is not 
speech. Speech is only one of the activities that are financed by 
campaign contributions and expenditures. Those financial activities 
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should not receive precisely the same constitutional protection as 
speech itself. After all, campaign funds were used to finance the 
Watergate burglaries, actions that clearly were not protected by the 
First Amendment. 

Fifth, and this perhaps is the most important thing I want to 
say, is the central error in the Court’s campaign finance jurispru-
dence is the holding in the 1976 case of Buckley against Valeo that 
denies Congress the power to impose limitations on campaign ex-
penditures. My friend, Justice Byron White, was the only member 
of the Court to dissent from that holding. 

As an athlete and as a participant in Jack Kennedy’s campaign 
for the Presidency, he was familiar with the importance of rules re-
quiring a level playing field. I did not arrive at the Court in time 
to participate in the decision of the Buckley case, but I have always 
thought that Byron got it right. 

After the decision was announced, Judge Skelly Wright, who was 
one of the Federal judiciary’s most ardent supporter of a broad in-
terpretation of the First Amendment, characterized its ruling on 
campaign expenditures as, quote, tragically misguided, unquote. 
Because that erroneous holding has been consistently followed ever 
since 1976, we need an amendment to the Constitution to correct 
that fundamental error. 

I favor the adoption of this simple amendment, quote, Neither 
the First Amendment nor any provision of this Constitution shall 
be construed to prohibit the Congress or any state from imposing 
reasonable limits on the amount of money that candidates for pub-
lic office or their supporters may spend in election campaigns, un-
quote. 

I think it wise to include the reasonable, the word reasonable, to 
ensure that legislatures do not proscribe limits that are so low that 
incumbents have an unfair advantage or that interfere with the 
freedom of the press. I have confidence that my former colleagues 
would not use that word to justify a continuation of the practice of 
treating any limitation as unreasonable. 

Unlimited campaign expenditures impair the process of demo-
cratic self-government. They create a risk that successful can-
didates will pay more attention to the interests of non-voters who 
provide them with money than to the interests of the voters who 
elected them. That risk is unacceptable. Thank you. 

[The prepared statement of Justice Stevens was submitted for 
the record:] 

Senator KING. Mr. Justice, thank you very much for your consid-
ered remarks. We appreciate your willingness to share them with 
us here today. Thank you. 

Justice STEVENS. Thank you very much. 
Senator KING. You are excused. 
In accordance with the process that we discussed at the begin-

ning, I will now turn to Senator Cruz for an opening statement, if 
you choose to make one. 

OPENING STATEMENT OF SENATOR CRUZ 

Senator CRUZ. Thank you, Mr. Chairman, and I would like to 
thank Justice Stevens for being here and joining us. Prior to being 
in the Senate, I spent much of my professional career as an advo-
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cate before the Court, and I must say it is a different position to 
be on this side of the dais rather than answering questions from 
Justice Stevens. And I will note that of all the Justices, Justice Ste-
vens most often disagreed with the position of my clients. 

And there was no Justice whose questions were more incisive, 
more friendly, and, frankly, more dangerous than Justice Stevens. 
Always with a twinkle in an eye, he would ask a question, ‘‘Coun-
sel, would you not just agree with this small little thing?’’ And if 
you said yes, it would walk you down a road that would unravel 
the entire position in your case. So it is very nice to have the good 
Justice with us. 

I want to thank all of the witnesses who are here for our second 
panel as well. This topic is a topic of great importance. Of the en-
tire Bill of Rights, the First Amendment is the most important. It 
is the foundational right of every other right of citizens that is pro-
tected. 

I will say that the issue of campaign finance reform, is perhaps 
the most misunderstood issue in all of politics, because campaign 
finance reform restrictions are always pitched as, ‘‘Let us prevent 
corruption, let us hold politicians accountable.’’ And they do exactly 
the opposite. Every single restriction this body puts in place is de-
signed to do one thing; protect incumbent politicians. 

And it is powerfully good at that because, at the end of the day, 
there are three speakers in a political debate. There are politicians, 
there is the media, and there are the citizens. Campaign finance 
reform is all about silencing number three so that the politicians 
can speak unimpeded. And I will say there are colleagues of mine 
in both parties who will stand up and say, ‘‘These pesky citizen 
groups, they keep criticizing me.’’ 

Well, that is the nature of our democratic process. If you choose 
to run for public office, there are 300 million Americans who have 
a right to criticize you all day long and twice on Sundays. That is 
how our system was built. And I will tell you this, I am certainly 
one who will defend the rights of our citizens to speak out, whether 
I agree with their speech or not. 

The Sierra Club has an absolute right to defend their views, as 
does the NRA. Planned Parenthood has an absolute right to defend 
its views, as does the National Right to Life. That is the way our 
system operates. And campaign finance reform is all about lower 
the limits, lower the limits, restrict the speech, restrict the speech. 

And what happens is the only people who can win elections then 
are incumbent politicians, because incumbent politicians have ar-
mies of lobbyists and entrenched interests that raise the money 
and fund them, and any challenger that comes across has to raise 
the money. And if you do not have an army of thousands upon 
thousands of bundlers, you cannot effectively challenge an incum-
bent, and that is not the unintended effect of these laws. That is 
the intended effect. 

Our current system makes no sense. Right now we have super 
PACs that are speaking on the sidelines. And you have politicians 
who play games. Since they cannot speak directly under the law, 
they simply will say, ‘‘Who will rid me of this troublesome cleric?’’ 
And a group springs up and speaks and if this group is supporting 
you, you kind of hope what they say bears some resemblance to 
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what you believe, but you are not allowed to talk to them. So if 
they happen to get it wrong, there is not a darn thing you can do. 

A far better system would be to allow individuals unlimited con-
tributions to candidates and require immediate disclosure. As John 
Stuart Mill said, let the marketplace of ideas operate, let more 
speech counter bad speech, rather than this silly game we play 
right now. 

Now, I will note there are a series of canards that get discussed 
in this issue. The number one canard is money is not speech. We 
can restrict money because it has nothing to do with speech. That 
statement is categorically, objectively false. Money is and has al-
ways been used as a critical tool of speech, whether publishing 
books, or putting on events, or broadcasting over the airwaves. 

And I would suggest to each of the witnesses and to everyone 
thinking about this issue, ask yourself one question. For every re-
striction that members of Congress or advocates put forth, ask 
yourself one question. Would you be willing to apply that same re-
striction to the New York Times? And let me know. The New York 
Times is a corporation, so anyone who says corporations have no 
rights, fine. 

There are some who say, ‘‘Let us restrict political speech within 
90 days of an election.’’ Very well then. Would you be willing to say 
the New York Times may not speak about politics within 90 days 
of an election? McCutcheon said you cannot tell citizens they can 
only support nine candidates. If they want to support 10 or 11 or 
12, they are entitled to do so. 

If you think McCutcheon is wrong, would you be willing to tell 
the New York Times, ‘‘You may only speak about nine candidates, 
or only candidates in New York?’’ Look, those restrictions are all 
obviously and facially unconstitutional, and I would ask you, Why 
does a corporation like the New York Times or CBS or any other 
media corporation, in Congress’s view, enjoy greater First Amend-
ment rights than individual citizens? 

Our democratic process is broken and corrupt right now because 
politicians in both parties hold onto incumbency. We need to em-
power the individual citizens, and I will say this in closing. I agree 
very much with Justice Hugo Black who famously said, with regard 
to the First Amendment, the words Congress shall make no law 
abridging the freedom of speech means exactly what it says. 

No law means no law, and we should be vigorous protecting the 
rights of individual citizens to be engaged in the political process 
and hold every one of us on both sides of the aisle accountable. It 
is the only thing that keeps our democratic process working. Thank 
you, Mr. Chairman. 

Senator KING. Senator Udall. 

OPENING STATEMENT OF SENATOR UDALL 

Senator UDALL. Thank you very much, Chairman King, and good 
morning, and thank you for holding this very important hearing. 
I want to thank the witnesses that I know are going to be here 
later to discuss what I think is a very, very important topic. 

Let me say to the Chairman of the Rules Committee, Chairman 
Schumer, I really appreciate your statement that we are going to 
have a vote this year on a constitutional amendment. I think it is 
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about time. We have had several votes. I think we had one in 1997, 
we had one in 2001, but these rulings by the Supreme Court have 
gone so far that we are really ripe for having a vote and trying to 
coalesce around something. 

I know that Justice Stevens has left, but I want to say the words 
I had in my statement to him. I am sure it will get to him. As the 
author, Justice Stevens, of the dissent in Citizens United, you 
wrote that, ‘‘The Court’s ruling threatens to undermine the integ-
rity of elected institutions across the nation.’’ 

And I have found myself agreeing with Justice Stevens. Unfortu-
nately, this is another of those times. Four years after Citizens 
United, the damage continues. The Court’s decision this month in 
McCutcheon was one more step in dismantling our campaign fi-
nance system. It is now crystal clear an amendment to the Con-
stitution is necessary to allow meaningful campaign finance rules. 

And as I heard Chairman Schumer talk about the issue of it 
being absolute, that is what we are talking about, is allowing 
meaningful campaign finance rules, not in any way abridging the 
First Amendment. 

Most Americans do not have unlimited dollars to spend on elec-
tions around the country. They only get their one vote. They can 
support one candidate, the one who represents their district or 
state, but for the wealthy and the super-wealthy, McCutcheon says 
they get so much more. That decision gave them a green light, full 
speed ahead to donate to an unlimited number of candidates. 

Now a billionaire in one state gets to influence the elections in 
49 other states. Under McCutcheon, one donor can dole out $3.6 
million every two years, just like that. Consider this: An American 
citizen working full-time making minimum wage would have to 
work 239 years to make that kind of money, 239 years. 

The Court has shown a willingness to strike down sensible regu-
lations by a narrow majority and is returning our campaign finance 
system to Watergate-era rules, the same rules that foster corrup-
tion, outraged voters, and promoted campaign finance standards in 
the first place. 

But our campaign finance system was in trouble long before. The 
Citizens United and McCutcheon decisions just picked up the pace. 
The Court laid the groundwork many years ago, and I know Justice 
Stevens mentioned this, in the case of Buckley versus Valeo. It 
goes all the way back to 1976. 

The Court ruled that restricting independent campaign expendi-
tures violates the First Amendment right to free speech. In effect, 
money and speech are the same thing. This is tortured logic and 
ignores the reality of political campaigns. The outcome is not sur-
prising. Elections have become more about the quantity of cash and 
less about the quality of ideas, more about special interests and 
less about public service. 

We have a broken system based on a deeply flawed premise. 
That is why I introduced SJ Res. 19 last June. It now has 35 co- 
sponsors, and I think—I believe Senator King and Senator Schu-
mer are both on it. It is similar to bipartisan resolutions in pre-
vious Congresses. Actually, it started with Senator Ted Stevens, I 
believe, back in 1983. So it has true bipartisan roots and is con-
sistent with the amendment that Justice Stevens has proposed. 
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It would restore the authority of Congress stripped by the Court 
to regulate the raising and spending of money for Federal political 
campaigns. This would include independent expenditures and it 
would allow states to do the same at their level. It would not dic-
tate any specific policies or regulations, but it would allow Con-
gress to pass sensible campaign finance reform, reform that with-
stands constitutional challenges. 

In the Federalist Paper Number 49, James Madison argued that 
the U.S. Constitution should be amended only—and he used this 
term—only in great and extraordinary occasions should we go with 
a constitutional amendment, and I agree with him. I also believe 
we have reached one of those occasions. Free and fair elections are 
a founding principle of our democracy. They should not be for sale 
to the highest bidder. 

This effort started decades ago. There is a long, and I might add, 
bipartisan history here. Many of our predecessors from both parties 
understand the danger. They knew the corrosive effect money has 
had on our political system. They spent years championing the 
cause. 

In 1983, the 98th Congress, Senator Ted Stevens, introduced an 
amendment to overturn Buckley, and in every Congress from the 
99th to the 108th, Senator Fritz Hollings introduced bipartisan 
constitutional amendments similar to mine. Senator Schumer and 
Cochran continued the effort in the 109th Congress. And that was 
before the Citizens United and McCutcheon decisions, before things 
went from bad to worse. 

The out of control spending after Citizens United has further 
poisoned our elections, but it has also ignited a broad movement 
to amend the Constitution. McCutcheon is the latest misguided de-
cision, but it will not be the last. It is time for Congress to take 
back control and pass a constitutional amendment. 

And again, Chairman King and Chairman Schumer, I thank you 
for holding this hearing and I think it is very, very timely on the 
heels of McCutcheon. Appreciate it. 

Senator KING. Thank you, Senator. 

OPENING STATEMENT OF SENATOR WALSH 

Senator WALSH. Thank you Senator King, Chairman Schumer, 
and Ranking Member Roberts. 

Citizens United unleashed a torrent of dark money into our elec-
tions, allowing wealthy donors and corporations to shuffle money 
among third party groups to evade disclosure laws and influence 
elections. 

Last month, the Supreme Court again promoted the influence of 
the wealthy in our democracy by striking down a 40-year-old limit 
on how much the richest donors can give to candidates and parties. 

As it is, less than one-percent of Americans provide over two- 
thirds of contributions. Small-dollar donors, the average American, 
are being made irrelevant by a campaign finance system that al-
lows wealthy donors to secretly fund attack ads. 

Concentrations of wealth and dark money have a big impact in 
Montana. Our airtime is cheap and our state contribution limits 
are relatively low. Montana’s voters don’t yet need to be able to 
write million dollar checks to get a candidate’s attention, but this 



336 

ease of access makes Montana’s elections a prime target for dark 
money. 

Indeed, Montana has frequently been at the center of the cam-
paign finance debate. Our state ban on corporate campaign expend-
itures and donations, passed by voter initiative in 1912 after Wil-
liam Clark used his mining wealth to buy a Senate seat, was 
struck down because of Citizens United. Since then, we’ve seen 
dark money groups like American Tradition Partnership ignore our 
disclosure laws and illegally coordinate with candidates to influ-
ence elections. 

The role of average Americans in our democracy is in danger if 
wealthy donors and secretive groups can spend vast amounts of un-
disclosed money to influence elections. 

We must act to strengthen our disclosure requirements, and we 
must find a way to empower small, individual donors. Otherwise, 
our elections will be controlled by the few Americans that can af-
ford to write million-dollar checks. I want to thank the Chair and 
the witnesses, and I look forward to their testimony. 

Senator KING. If our next panel could take their seats, I will in-
troduce you. We are going to hear from this panel in alphabetical 
order. First is Mr. Donald F. McGahn, a partner with the law firm 
of Patton Boggs. Previously he was a Commissioner and Chairman 
of the FEC. He also served as the general counsel for the National 
Republican Congressional Committee for ten years. 

Second is Norman Ornstein, Resident Scholar at the American 
Enterprise Institute, well-known columnist, and frequent com-
menter on campaign finance issues. Third is Mr. Trevor Potter, 
President and General Counsel for the Campaign Legal Center. 
Previously he was a Commissioner and Chair of the FEC and later 
served as general counsel to John McCain’s 2008 presidential cam-
paign. 

Fourth, Ms. Ann Ravel, former Chair of the California Fair Polit-
ical Practices Commission, currently Vice Chair of the Federal 
Election Commission. And finally, Neil P. Reiff, who is a founding 
member of the law firm of Sandler, Reiff, Young & Lamb, and a 
former deputy general counsel for the Democratic National Com-
mittee. 

Thank you all for joining us today and I welcome your opening 
statements. If you have more lengthy statements, they can be sub-
mitted for the record, but we look forward to hearing from you and 
then we will discuss these issues. Mr. McGahn. 

STATEMENT OF DONALD F. McGAHN, ESQ., PATTON BOGGS, 
LLP, WASHINGTON, D.C. 

Mr. MCGAHN. Chairman King, Ranking Member Roberts, and 
members of the Committee, thank you for the opportunity to ap-
pear before you today. It is an honor and a privilege, particularly 
in light of the appearance of former Justice John Paul Stevens. Per 
the Committee’s request, I submitted written testimony prior to the 
hearing, jointly filed with another panelist here today, Neil Reiff. 

Mr. Reiff and I are practitioners in the area of campaign finance 
and our views are shaped by decades of experience in advising and 
representing real people who wish to participate in politics in a le-
gally compliant manner. 
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Although we have similar clients, and are not here to represent 
the views of any of those clients, we differ in one significant way. 
One of us represents Republicans, conservatives, and Libertarians; 
while the other represents Democrats, liberals, and progressives. 
Such a partisan difference in the modern world would ordinarily 
preclude any notion of common ground, but not here. 

Recently we co-authored an article that was published in Cam-
paigns and Elections magazine that explained our views on the 
good, the bad, and the ugly of the current law, particularly the as-
pects imposed by the Bipartisan Campaign Reform Act of 2002, 
commonly called McCain-Feingold. 

In our article which we have already submitted to the Com-
mittee, we explained that much of what many perceive to be the 
problems in the current system can be traced back to the under-
lying statute itself. As we predicted back in 2002, McCain-Feingold 
has become a warped version of itself, where heavily regulated can-
didates and party committees have taken a backseat in our current 
system. 

We suggest a different approach, one that flows from a different 
premise firmly grounded in our shared First Amendment tradition, 
that in order for voters to be truly informed, they need to hear di-
rectly from the candidates themselves. Thus, the candidate’s voice 
ought to be the central voice in American democracy. In our view, 
the parties are the best vehicles to assist with achieving that goal. 
In other words, political parties are uniquely situated to echo their 
candidate’s message. 

Critically, our views and suggestions are not designed to simply 
transfer relevancy back to the parties for relevancy’s sake. Recall 
that the plaintiff in Buckley versus Valeo, Senator James Buckley 
of New York, was not nominated by either of the two major parties, 
and it was precisely that sort of candidate, one outside of that era’s 
establishment, that felt the burdens of that wave of reform the 
most. 

We care, first and foremost, about grassroots and local activity 
by ordinary citizens, and believe that McCain-Feingold in its effort 
to change the culture of Washington, D.C. has reached too far into 
state and local politics and contributed to pushing local activists 
outside the parties. 

Unfortunately, current law has placed parties at a competitive 
disadvantage and has federalized virtually all state and local party 
programs, which brings us to the 2014 campaign landscape. Cer-
tainly direct contribution limits remain, albeit at artificially low 
levels that do not match the rate of inflation that has occurred 
since they were first instituted. 

For example, the $10,000 state party limit in today’s dollars 
ought to be, if adjusted for inflation, about $48,000. In addition to 
regular inflation, the cost of campaigning has skyrocketed, particu-
larly due to the cost of television advertising. Other prophylactic 
measures imposed by the law have been struck by the courts, ex-
cept those that limit the ability of political party committees to ef-
fectively assist their candidates. 

Candidates are struggling to be heard over the din of single issue 
and other groups and the party committees who historically had 
been a candidate’s natural ally has significantly diminished and es-
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sentially been replaced by independent super-PACs and single- 
issue non-profits. So that just seems backwards and, ironically, is 
the opposite of the so-called reform. 

Some claim more disclosure is the answer. Separate and apart 
from my work with Mr. Reiff, in my own view, this is not the an-
swer. Certainly campaign disclosure has survived judicial review, 
albeit in a more limited form than that which was originally 
passed. But disclosure has had a mixed record in the courts, some-
times upheld, but often struck or limited. 

Whether one looks to Talley versus California, Thomas v. Collins, 
NAACP versus Alabama, Buckley versus Valeo, or most recently, 
Davis versus FEC, disclosure has its limitations. As Justice John 
Paul Stevens himself said, writing for the Court’s majority in McIn-
tyre versus Ohio, quote, Anonymity is a shield from the tyranny of 
the majority. It exemplifies the purpose behind the Bill of Rights 
and of the First Amendment in particular, unquote. 

Justice Stevens also said, speaking for the Court, quote, the free-
dom to publish anonymously extends beyond the literary realm, un-
quote. Continuing, On occasion, quite apart from any threat or 
prosecution, an advocate may believe her ideas would be more per-
suasive if the readers are unaware of her identity. Anonymity, 
thereby, provides a way for a writer who may be personally un-
popular to ensure that readers will not be prejudge her message 
simply because they do not like its proponent. Thus, even in the 
field of political rhetoric where the identity of the speaker is an im-
portant component of the many attempts to persuade, the most ef-
fective advocates have sometimes opted for anonymity, unquote. 

And what of McCutcheon versus FEC? We anticipate that 
McCutcheon will help address the unfairness, the parties, and most 
candidates to some degree, but it did not strike limitations and pro-
hibitions on direct contributions to candidates and party commit-
tees. What was struck was the so-called biennial limit, essentially 
an umbrella limit that prevented citizens from giving to more than 
a few handful of candidates and party committees. 

Thus, the impact of McCutcheon. More candidates, including 
challengers and those that are not seen as safe bets, will have ac-
cess to additional financial support. Hopefully, direct contributions 
will no longer be the province of a select few well ensconced within 
the ruling class. 

Similarly, the upstart challenge of candidates’ natural ally, the 
political party, will no longer have to compete with each other for 
resources to the degree caused by McCain-Feingold. But this sort 
of change is not enough to fix what ails our system of privately 
funded campaign finance. McCain-Feingold must be revisited. 
Thank you for the opportunity to present these views. 

[The prepared joint statement of Mr. McGahn and Mr. Reiff was 
submitted for the record:] 

Senator KING. Thank you, Mr. McGahn. Mr. Ornstein. 

STATEMENT OF NORMAN J. ORNSTEIN, AMERICAN 
ENTERPRISE INSTITUTE, WASHINGTON, D.C. 

Mr. ORNSTEIN. Thanks so much, Mr. Chairman, and it is really 
a pleasure to be here to talk about this issue. I want to start by 
commending Senator Cruz for his full-throated support of disclo-
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sure, and I look forward to his vote for the DISCLOSE Act when 
it comes up in the Senate. 

Senator KING. I wrote that down myself. 
Mr. ORNSTEIN. I also want to thank Senator Roberts for putting 

up the text of the First Amendment, which I read and re-read as 
I have done so many times and I am still looking for the word 
money in the First Amendment. And I just have to say that if 
money is defined as speech, then the rights of citizens as equals in 
this process to participate simply gets blown away. Those who have 
lots of money have lots of speech; those who have little money have 
very little or no speech. 

Having said that, I want to really talk about two larger concerns 
that are generated by the multiple recent moves that I believe have 
knocked the pins out from under the regulatory regime that has 
long operated in American politics. 

I wrote my testimony going back to the Tillman Act in 1907, but 
as I have reflected on it, it really does take us back at least to the 
1830s, and the two things I want to talk about are, first, the corro-
sive corruption that has caused when you remove the modest limits 
on money that have existed, and second, a real focus of the hear-
ing, of course, is the efforts to limit disclosure and enable these 
huge flows of dark money to enter the system without the account-
ability necessary in a democratic political system. 

As I look through history, what we know is that the focus on cor-
ruption, the concerns about corruption and money are not new at 
all. They go back at least to an attempt, in 1837, to prohibit the 
parties from shaking down Government employees and giving con-
tributions. 

As historian John Lawrence noted, Abraham Lincoln, who I be-
lieve was a Republican, warned that concentrated capital had be-
come, quote, enthroned in the political system, and he worried 
about an era of, quote, corruption in high places until the republic 
is destroyed. I have to believe that if Abraham Lincoln were around 
today, he would be reinforced in that particular judgment. 

As we went through the corruption in the Grant Administration 
that led to the Pendleton Act in 1883, the corruption involving out-
sized corporation influence on President Theodore Roosevelt that 
led to the Tillman Act in 1907, the Teapot Dome scandal that re-
sulted in the Federal Corrupt Practices Act of 1925, the abuse of 
Federal employees that led, in 1938, to the passage of the Hatch 
Act, the Taft-Hartley Act in 1947, the Watergate scandal spurring 
the Federal Election Campaign Act of 1974, and that was revised, 
of course, by Buckley, and on through the abuses of soft money and 
in other ways that brought about the Federal Election Campaign— 
the Bipartisan Campaign Reform Act of 2002. 

It was scandals that led to corruption that led to change. All of 
that focus was turned on its head by Citizens United brought as 
a very narrow, as applied, decision and then broadened out to basi-
cally take away almost all of those protections, at least going back 
to 1907, and then to McCutcheon. 

Now, I want to make a couple of broad points, particularly about 
McCutcheon. Despite some of the other focal points, what has 
alarmed me the most about the McCutcheon decision was Justice 
Roberts basically now taking corruption out of the equation, and 
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the appearance of corruption entirely out of the equation, and de-
fining corruption in the narrowest way, as a quid pro quo that 
would only be applicable in a case like ABSCAM or its more popu-
larized American Hustle variety where you have videotape and an 
exchange of money in return for a favor. 

That is so far away from the real world, and in particular now 
with McCutcheon, where officials, elected officials can solicit large 
contributions, something that we tried to restrain deeply in the 
McCain-Feingold bill. It takes me back to an era that I remember 
well where we had president’s clubs and speaker’s clubs and lead-
er’s clubs around here with a menu of access. 

Give $10,000 and you get to meet with all the Committee chairs. 
Give $25,000, you could have a one-on-one with the Speaker. This 
is a trade of access-for-money and it leads down a dangerous path 
and a path that becomes even more dangerous when we do not 
have disclosure of who is involved with a lot of these contributions. 

Frankly, the notion that McCutcheon is going to enhance disclo-
sure was, I think, blown out of the water by Justice Breyer’s very 
compelling dissent, and what we have already seen happening 
within a day after McCutcheon was passed where high-priced law-
yers, some of whom are in this room, are working very feverishly 
to make sure that these contributions get channeled through mul-
tiple committees back and forth in different ways so that we will 
not have any effective disclosure. 

Let me end with just a few recommendations for the Committee 
or for what Congress could do from now on. First, Congress should 
make every effort to pass the DISCLOSE Act. Let us get some rea-
sonable disclosure. Second, the Senate should hold public hearings, 
and this Committee, on the dysfunctional Federal Election Com-
mission and look to reform it to make it a reasonably functional 
body that acts to enforce the law, not to thwart it. 

Third, for every hearing that we see on the purported scandal at 
the IRS, which is trying to apply the law now, which says that or-
ganizations called 501(c)(4) shall be exclusively social welfare orga-
nizations, we should have a hearing on the real meaning of social 
welfare organizations and the need to clarify those regulations. 

Fourth, the Senate should pass a rule amending its ethics code 
to make it a violation for Senators or senior staffers to solicit the 
large contributions for party committees now allowed under 
McCutcheon. Next, you should consider the broader reform of the 
campaign finance system, and I am delighted that there will be a 
vote on Senator Udall’s constitutional amendment. 

We have a lot of work and a lot of heavy lifting to do. The next 
huge scandal is going to bring about a new drive for reform, but 
before that, I fear that things will get a whole lot worse. Thank 
you. 

[The prepared statement of Mr. Ornstein was submitted for the 
record:] 

Senator KING. Thank you, sir. Mr. Trevor Potter. 
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STATEMENT OF TREVOR POTTER, ESQ., PRESIDENT AND GEN-
ERAL COUNSEL, CAMPAIGN LEGAL CENTER, WASHINGTON, 
D.C. 

Mr. POTTER. Mr. Chairman, thank you for the opportunity to tes-
tify today, Senator Roberts, Senator Udall. I appreciate the oppor-
tunity to be here to talk about these important issues. 

I know, Mr. Chairman that you have said that you would like the 
focus to be on the McCutcheon case and the issue of disclosure and 
the lack of disclosure. I would make two brief points in response 
to testimony and comments today about the McCain-Feingold law. 

First, I was pleased to see the endorsement by my colleagues on 
this panel, Mr. McGahn and Mr. Reiff, in their written testimony 
today of the McCain-Feingold goal of prohibiting, ‘‘six and seven- 
figure contributions’’, to national party committees, ‘‘in exchange 
for access to Executive Branch personnel as well as members of 
Congress.’’ 

I agree such huge contributions were and are potentially cor-
rupting and give rise to the appearance of corruption, and thus, are 
bad for our democracy. I worry that they will resurface after the 
McCutcheon decision through the device of contributions to party 
committees participating in joint fundraising committees. I also 
worry that the Supreme Court’s majority in Citizens United and 
McCutcheon does not share the same concern about the corruption 
inherent in Congress or the Executive Branch selling access that 
Mr. McGahn, Mr. Reiff, Mr. Ornstein and I do. 

My second point about party committees under McCain-Feingold 
is that they have actually done quite well financially. Look at the 
picture of two elections, 2000, the last presidential campaign before 
McCain-Feingold, and 2012, our most recent. 

In 2000, the two political parties and their presidential can-
didates raised and spent a combined total of $1.1 billion in that 
election, a huge sum. Today, adjusted for inflation, that would be 
$1.45 billion. Compare that to the amount spent in the most recent 
election by the parties and their candidates. In 2012, the total was 
$2.5 billion, double the actual amount, up 80 percent in inflation- 
adjusted dollars. 

It is true that outside groups also spent significant sums in 2012, 
but the national party committees and their candidates clearly 
were well-resourced, better than before McCain-Feingold. 

In terms of disclosure, or the lack of disclosure, my written testi-
mony describes how we have ended up in a situation where the Su-
preme Court stated in Citizens United the importance to our de-
mocracy of full disclosure of the sources of campaign funding, but 
we have less and less of it. My written testimony says that the 
FEC has deadlocked repeatedly on whether to issue a Notice of 
Proposed Rulemaking to deal with the question of disclosure after 
Citizens United. That is correct. The Commission appears to still 
be deadlocked on this issue. 

However, I would like to note for the record that the Commis-
sion, in late 2011, managed to issue a Citizens United rulemaking 
notice that did not mention disclosure. The Commission even had 
a hearing, but that is the end of the story. No new regulation, no 
action on disclosure. 
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Mr. Ornstein’s written testimony demonstrates how dramatically 
disclosure of the sources of funding of public advertising has fallen. 
In 2004, the first election under McCain-Feingold, 98 percent of 
outside groups running campaign ads disclosed their donors. A few 
years later, that number was down to 34 percent. In absolute dol-
lars, the amount spent on advertising, only 40 percent was dis-
closed as to source in 2012 by these outside groups. 

Why is this a problem? Let me turn to Justice Kennedy’s expla-
nation in Citizens United. He said, ‘‘with the advent of the Inter-
net, prompt disclosure of expenditures can provide shareholders 
and citizens with the information needed to hold corporations and 
elected officials accountable for their positions and supporters.’’ 
Shareholders can determine whether their corporations political 
speech advances the corporation’s interest in making profits, and 
citizens can see whether elected officials are, ‘‘in the pocket of so- 
called moneyed interests.’’ 

The First Amendment protects political speech; and disclosure 
permits citizens and shareholders to react to the speech of cor-
porate entities in a proper way. This transparency enables the elec-
torate to make informed decisions and give proper weight to dif-
ferent speakers and messages. 

So Justice Kennedy said the deal was unlimited independent ex-
penditures, but full disclosure of funders. And today, we have only 
half the deal, and as Justice Kennedy says, speaking for eight jus-
tices, that is a problem for our democracy. 

How can shareholders hold their corporations accountable for the 
shareholder money spent in political campaigns if they have no 
idea what is being spent, and for and against which candidates? 
How can voters hold elected officials accountable if they do not 
know which moneyed interests are financing those officials’ elec-
tion? 

Finally, how can the electorate, voters, make informed decisions 
and give proper weight to different speakers and messages, as the 
Court says is important to the functioning of our democracy, if vot-
ers do not know who is financing the constant barrage of adver-
tising run by these groups? Thank you, Mr. Chairman. 

[The prepared statement of Mr. Potter was submitted for the 
record:] 

Senator KING. Thank you, Mr. Potter. Our next panel member is 
Ann Ravel, former Chair of the California Fair Political Practices 
Commission and currently Vice Chair of the Federal Election Com-
mission. Ms. Ravel, thank you for joining us. 

STATEMENT OF THE HONORABLE ANN M. RAVEL, VICE CHAIR, 
FEDERAL ELECTION COMMISSION, WASHINGTON, D.C. 

Ms. RAVEL. Thank you, Mr. Chairman, Ranking Member Rob-
erts, and Senator Udall. Thank you for inviting me to testify today. 
As indicated, I am the Vice Chair of the Federal Election Commis-
sion, but I am not testifying in that capacity today, nor am I speak-
ing for the Commission. Instead, my testimony concerns a case pur-
sued during my tenure as Chair of the California Fair Political 
Practices Commission, FPPC, to expose dark money in a California 
election. 
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FPPC versus Americans for Responsible Leadership—and I am 
going to use the word of the day—is a Byzantine story of campaign 
contributions being funneled all over the country in an apparent ef-
fort to avoid revealing to the public who is behind political cam-
paigns. 

We discovered that networks of non-profits anonymously injected 
millions of dollars into our election by using shell corporate enti-
ties, wire transfers, and fund-swapping. This allowed donors to 
skirt disclosure laws and cloak their identities from the public 
view. 

Just a few weeks before the 2012 election, a California political 
action committee, which was focused on supporting one and defeat-
ing another ballot measure, received an $11 million contribution. 
This was the largest anonymous contribution ever made in the his-
tory of California elections. The contribution came from an Arizona 
non-profit, Americans for Responsible Leadership, or ARL, which 
had never before spent a dime in California. 

After a complaint was filed with the FPPC, we attempted to de-
termine whether ARL abided by the requirements of California law 
to disclose the source of the contribution. We eventually had to 
seek relief in court. The California Supreme Court ruled unani-
mously in an emergency Sunday session that ARL had to hand 
over its records. 

Because of this, the day before the election, ARL revealed that 
the sources of the $11 million were two other non-profits, one based 
in Virginia and another in Arizona called CPPR. ARL admitted 
that it functioned solely as an intermediary to receive the money 
from the two non-profits and funnel it to the California political ac-
tion committees. 

This is a clear violation of the law that prohibits making con-
tributions in the name of another. After the election, a full inves-
tigation found that approximately $25 million raised from Cali-
fornia donors who wished to remain anonymous went to the Vir-
ginia non-profit and then was transferred to the other non-profit, 
CPPR. 

There was a tacit understanding that CPPR would direct other 
funds back to California in the same amount or more through an 
intricate web of groups. After passing through multiple non-profits 
around the country, $15 million was then returned to California to 
the original political committees to spend on the ballot measures. 
$11 million of that money was funneled through ARL and $4 mil-
lion through an Iowa non-profit. 

Because of the FPPC litigation that was pending, the remaining 
$10 million of the original $25 million raised from the California 
donors was not anonymously pumped back into the California elec-
tion. The FPPC, which is a bipartisan commission, unanimously 
levied a record-setting fine of $1 million, and also sought 
disgorgement from the recipient committees of the $15 million in 
improperly disclosed funds. 

The FPPC’s investigation and litigation demonstrates clearly 
that public officials from both parties can work together to uphold 
disclosure laws, but the story of FPPC versus ARL also shows that 
dark money is a national problem that is best solved on the Fed-
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eral level. I would be glad to answer your questions about this 
case. Thank you again for the opportunity to speak. 

[The prepared statement of Ms. Ravel was submitted for the 
record:] 

Senator KING. Thank you for joining us today. Finally, Neil P. 
Reiff, as I mentioned, a lawyer here in Washington and former 
Deputy General Counsel for the Democratic National Committee. 
Mr. Reiff. 

STATEMENT OF NEIL P. REIFF, ESQ., SANDLER, REIFF, YOUNG 
& LAMB, WASHINGTON, D.C. 

Mr. REIFF. Mr. Chairman, thank you for the opportunity to tes-
tify today. I am here today as a practitioner in the field of cam-
paign finance law and I represent over 40 Democratic state party 
committees. As a recent article explains, McCain-Feingold has had 
a profound effect on state and local party committees, and I would 
like to provide a couple of examples that illustrate how the law has 
federalized most of the state parties’ activities in connection with 
state and local elections. 

As Mr. McGahn said, it ought to be revisited. In our article, we 
agree that national party soft money ban and the limitation on so-
licitations by national party officers, Federal candidates, and office-
holders achieve the goals to address soft money practices at the na-
tional level at the time of its passage. 

However, Congress could have and should have stopped there. 
Instead, with little forethought to its consequences, McCain-Fein-
gold extended its reach to state and local party committees who, 
unlike national party committees, were thoroughly invested and 
acted in state and local elections. 

Under McCain-Feingold, state parties have been subject to a lab-
yrinth of regulation that seeks to intercept all of their activities 
and force them in the Federal system, regardless of whether those 
activities have any relation to Federal elections or candidates. 
McCain-Feingold federalized all elections through its introduction 
of a new term, Federal election activity, which subjected tradition-
ally local activities, such as voter registration and get-out-the-vote 
to Federal regulation and limitation. 

The implementation of this new concept has proven rocky. When 
passed, it was claimed to be a narrowly targeted anti-circumven-
tion measure. Defense of the law followed suit and minimized the 
reach of the new law. After the law was upheld in McConnell 
versus FEC, however, supporters changed their tune and argued 
that the Federal Election Commission, the agency charged with en-
forcing the law, was not reading the new mandates broadly enough. 
Additional litigation ensued and courts instructed the FEC to re-
write and broaden its rules governing state and local parties. 

For example, under the FEC’s recently redefined definition of 
get-out-the-vote, essentially all public communications undertaken 
by a state party committee, even those made totally independent 
of any Federal candidate involvement, are subject to Federal law 
merely by exhorting the voter to go vote for a state or local can-
didate. Therefore, if a party committee wishes to air a television or 
radio ad that tells listeners or viewers to go vote for Smith for Gov-
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ernor, Federal law may mandate that this advertisement be paid 
for entirely or in part with Federally regulated funds. 

Prior to McCain-Feingold, state law governs state or local can-
didate support, but today, parties are governed by Federal law; 
whereas, a non-party group could run the same exact advertise-
ment free of such Federal limitation. 

In addition, under the FEC get-out-the-vote definition, if a party 
committee sends out a mailing on behalf of a state or local can-
didate and merely informs the voter on when the polls are open, 
the location of their polling place, or how to obtain an absentee bal-
lot, Federal law regulates and limits the funding of the mail piece 
based upon the provision of such information in the mailer even 
when the mailing makes no reference to any Federal candidate. 

It is common practice for state parties to avoid including such in-
formation in mailings in order to avoid federalizing those commu-
nications. Simply put, party committees have been muzzled when 
it comes to their ability to inform voters of the most basic voting 
information if they want to avoid being subject to Federal regula-
tion. We cannot conceive of any policy justification that would sup-
port this, particularly when other groups who engage in the exact 
same sort of activity do so without such regulation. 

McCain-Feingold has had other detrimental effects. Its fed-
eralization of state parties has created disincentives for state par-
ties to run joint campaigns that feature the entire party ticket. 
Prior to McCain-Feingold, it was commonplace for state parties to 
pay for communications that featured candidates from the top of 
the ticket to the bottom of the ticket. 

In addition, state and local candidates have bypassed party com-
mittees when engaging in advocacy and get-out-the-vote activities 
due to the incompatibility of Federal and state law. The current 
structure of the law has caused a significant demise in state and 
local party relevancy as funding sources seek out less regulated or-
ganizations such as Federal, state, and local super PACs who may 
independently spend money without any restriction on how those 
communications are funded and how much voting information that 
they can provide. 

The demise of parties has had serious implications for the Amer-
ican political system. Party committees have played a vital role in 
grassroots campaigning. Historically, parties have been instru-
mental in delivering positive party messaging, an increasing turn-
out in American elections to grassroots voter contact methods, now 
what some may characterize as single issue outside groups have 
come in to fill the void. 

Although such activities are perfectly legal, it seems to be exactly 
the opposite system of what was envisioned by proponents of re-
form. Recently, the Association of State Democratic Chairs passed 
a unanimous resolution at its meeting in November of last year 
that calls on Congress and the FEC to reevaluate how state and 
local party committees are regulated. 

We have provided a copy of this resolution and legislative rec-
ommendations made by the ASDC for your review. None of the pro-
posals made by the ASDC advocate for the repeat of any contribu-
tion limit. Rather, the ASDC seeks common sense regulation that 
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balances the need to have vital party organizations along with the 
need to provide safeguards against political corruption. 

Although Mr. McGahn and I each have a number of ideas and 
suggestions regarding specific changes to the law, we both believe 
that any common sense steps to help revitalize state and local 
party committees would be helpful. I have a few examples. 

Refine and simplify the existing volunteer exemptions for grass-
roots activities to make them easier to use by state party commit-
tees and consider expanding them to other grassroots activities. 

Repeal the McCain-Feingold provisions that have needlessly fed-
eralized joint and non-Federal campaign activities undertaken by 
state party committees. In the alternative, modify the FEC’s cur-
rent interpretation of the existing rules to scale back the expansive 
scope that essentially federalizes all party campaigning on behalf 
of state and local candidates. 

And finally, index contribution limits to party committees as 
these limits were inexplicably excluded from the contribution in-
dexing provisions provided for by McCain-Feingold. Similarly to the 
extent that limitations on coordinated party expenditures are still 
required, update those limits to more closely reflect modern eco-
nomic reality. 

In the short time we have today, we can only briefly touch upon 
the Byzantine nature of Federal regulation that state parties are 
subject to. Thank you for the opportunity to present our views. 

Senator KING. Thank you, Mr. Reiff. We are going to have seven- 
minute question rounds. I would like to begin. First, the term Byz-
antine has been used a couple of times. This is a chart prepared 
by the Center for Responsive Politics that is a chart of money in 
2012. I think we are insulting the Byzantines, frankly, by likening 
this to their conduct. This chart will be available in larger form. 

It is illustrative of what is going on. I did a rough calculation. 
There are $300 or $400 million here that is flowing through all of 
these various organizations. They have even come up with a name 
which I think is a marvelous one, a disregarded entity. That is— 
I do not know quite what that it is. It is an oxymoron, I would 
think. 

Mr. Ornstein, in preparing for this hearing, to coin a phrase, my 
conclusion was it is worse than I thought. We got a report just yes-
terday from the Wesleyan Media Project, which is a very inter-
esting project that does not try to track contributions, because a lot 
of them are not disclosed, but tracks ads on television all over the 
country and then attributes a value to them based—estimated 
value—based upon the air time in the media market. And, of 
course, it is only air time. It is not production or other costs. 

But the startling thing, this is spending by non-disclosure groups’ 
cycle to date, in other words, to April 29th, yesterday. And what 
struck me is the gigantic growth in these independent expendi-
tures. And that is what I meant in my opening statement, that this 
is not a little incremental change. This is a revolutionary change. 
And the same thing, this is non-disclosure money cycle to date. 
This is outside spending cycle to date and these are the off-year 
elections, and you can see between 2010 and 2014 an enormous 
growth, almost ten times more. 
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Would you say that this is an accelerating problem and that is 
one of the reasons we should have to address it? 

Mr. ORNSTEIN. It is an exploding problem, Mr. Chairman, and I 
think what we have seen is a set of very often explicit efforts to 
try to hide where the money is coming from. It is not only through 
these—I will not call them Byzantine—bizarre sets of arrange-
ments. And Ann, I think, described very well how this can play out 
across many state lines. 

I only briefly alluded to the role of the IRS in all of this, and one 
thing that we know is that moving towards 2012, there was an-
other explosion which was applications for 501(c)(4) status from 
groups that, in many cases, and we knew leading up to this, were 
moving into influence elections and were using that IRS status 
simply to hide the names of donors. 

We know that American Crossroads created another entity, 
Crossroads GPS, and basically the head of it said very clearly, this 
is for people who do not want to disclose. So lots of groups moved 
in there. The IRS, in a pretty ham-handed way, tried to deal with 
this explosion by using code words. 

Of course, the reality is, if you have a group that has the name 
party in it and they say in their application that they want to in-
fluence elections, they should be registering under Section 527 of 
the Code. And now the IRS is moving to try and come up with com-
mon sense regulations that keeps these sham groups that are not 
social welfare organizations in any way, shape, and form from 
doing what the law intended and they are being attacked viciously. 

Senator KING. We all remember the Swift Boat Veterans for 
Truth in 2004. That was a 527. But that required disclosure of do-
nors. As I understand it, that vehicle has atrophied and is very 
rarely used, and now it is the 501(c)(4)s, which do not require dis-
closure of donors and that is where all the money seems to be 
going. Is that correct? 

Mr. ORNSTEIN. That is correct. And some of the other 501(c)s 
may be used as well. But we know that in 2000, before McCain- 
Feingold, Congress actually did move to try and require disclosure, 
more disclosure from 527s. 

It is also important to emphasize what Trevor Potter put very 
eloquently into his testimony, which is, so much of the problem 
here is not based on either the law or the court, which is very 
much in favor of disclosure. It is the Federal Election Commission 
which has tried to redefine—you know, take Pat Moynihan’s term 
of defining deviancy down. 

They have tried to define disclosure down to make it even more 
difficult, and that is the root of some of the problems here as well. 

Senator KING. Well, Mr. Potter, as I went back and looked at 
Citizens United and McCutcheon, it was clear that the whole hold-
ing was based upon a premise of vigorous disclosure. That was how 
the courts justified—those two courts—justified eliminating the 
limits, but they posited a disclosure regimen that does not exist. Is 
that correct? 

Mr. POTTER. Yes. As an outsider, I think one of the mysteries to 
the Supreme Court’s decision in Citizens United is the very strong 
language by Justice Kennedy where he says ‘‘until today, we have 
not had a system with unlimited corporate spending but full disclo-
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sure.’’ And now that we have corporate spending allowed in Federal 
elections and full disclosure, and then he goes as I quoted in my 
opening statement, ‘‘Citizens will be able to figure out who is 
spending the money. Shareholders will know what their corpora-
tions are up to.’’ 

So the question is, why did Justice Kennedy say that? I think the 
answer is pretty clear, which is he is looking at the law. He is look-
ing at McCain-Feingold, the Bipartisan Campaign Act, which re-
quires disclosure of the sources of spending of advertising if some-
one gives more than $1,000 to the groups that are doing it or if it 
is done through a separate group they set up for that spending. 

Senator KING. Before my time expires, the issue about disclosure, 
as I have heard it articulated, that if donors’ names are disclosed, 
they will be subject to intimidation and threats and those kinds of 
things. My old colleague from Virginia law school, who I know as 
Nino Scalia—I understand is now Antonin Scalia—said requiring 
people to stand up in public for their political acts fosters civic 
courage without which democracy is doomed. 

In Maine, we have town meetings every spring. Nobody is al-
lowed to go to a Maine town meeting with a bag over their head. 
If they are going to make a speech, they have to acknowledge who 
they are, and that is part of the information that the voters need, 
it seems to me. 

Mr. Ornstein, what do you make of this argument that disclosure 
will lead to reactions and intimidation and threats? 

Mr. ORNSTEIN. I agree with Justice Scalia very much in this 
front. I must say, Mr. Chairman, you know, as I have been watch-
ing the pictures from Ukraine and you see these people not with 
bags but with masks over their heads, it made me think about this 
a little bit, that there are societies where they try to hide identi-
ties. That is not what America is all about. 

And some of the discussion here that goes back to a case involv-
ing the NAACP is really not a very good parallel. It is one thing 
if you have threats of death and the like, but in a democracy where 
there is rough and tumble, and it is something actually that I think 
both Senator Roberts and Senator Cruz talked about, that is the 
nature of a democracy. 

If you are going to be involved in this process and somebody is 
going to criticize you for it, there is nothing wrong with that. You 
have to have some reasonable limits, it is true, if you do have di-
rect intimidation, but there are laws very much that guard against 
that already on the books. 

Senator KING. Thank you. Senator Roberts. 
Senator ROBERTS. I would just like to observe that no one spend-

ing money exercising their First Amendment rights, to my knowl-
edge, is endorsing fire in theaters or pornography or noise pollu-
tion. I suspect, however, that many on both sides of the aisle have 
characterized their opponents as stating noise pollution or con-
ducting themselves with regard to noise pollution. 

The other thing I would say is the exercise of free speech that 
one disagrees with is not pornography, although we all know it 
when we see it, when we put on our partisan glasses, nor is it nec-
essary to label repeatedly, repeatedly to characterize those with 
whom you disagree as un-American. 
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Mr. Ornstein, Norm, the IRS is not moving to promulgate the 
regulations that were in place, the exact regulations that were in 
place that some of us believe caused the problem with the IRS 
trampling on the rights, the First Amendment rights of some con-
servative groups, primarily the Tea Party. 

They are not moving because they received over 200,000 com-
ments, and by law, you have got to go through them and so they 
have stopped, but they have also stopped because Senator Flake of 
Arizona and myself, at least suggested to John Koskinen, the new 
Commissioner of IRS, that it might be a good thing to withhold 
writing the regulations until the Finance Committee of the United 
States Senate, Ways and Means Committee of the House, and the 
Inspector General would get done with the investigations. 

We are having problems, like every other investigation, with re-
daction and other things, but we are persevering and we are trying 
to do it in a bipartisan manner, more especially with the Senate 
Finance Committee. So they have held off right now, and I think 
that is a good idea, and I think once we finish the investigations, 
we can determine what actually happened. 

I have some feeling about that as to where that really came from 
and I think it came from more than a number of Senators writing 
basically to the IRS stating that they felt the activities of various 
groups were not in keeping with what they envisioned the provi-
sion to call for. But that aside, I just wanted to mention that. 

You referenced the Hatch Act. Yesterday it was announced that 
an FEC attorney resigned for admitted violations of the Act. Ac-
cording to a release from the Office of Special Counsel, the em-
ployee posted dozens of partisan political tweets, including many 
soliciting campaign contributions to the President’s 2012 election 
campaign and other political campaigns, despite the Hatch Act re-
strictions that prohibit the FEC and other further restricted em-
ployees from such activity. 

The employee also participated in a Huffington Post live Internet 
broadcast via webcam at an FEC facility criticizing the Republican 
Party and the presidential candidate at that time, Mitt Romney. 

I think you can understand why reports of this nature make Re-
publicans somewhat wary of the FEC and their ability to regulate 
their behavior. Are we to believe that there are not others at the 
Commission who share these views but just have not been caught 
expressing them? Now, I mentioned you, Norm, but really that 
question is directed to Ms. Ravel, who I think could give a better 
answer, although I am sure you could give a good answer. 

Ms. RAVEL. Well, as I indicated, Senator Roberts, I cannot speak 
on behalf of the FEC, but I will tell you that the FEC responded 
very quickly to that issue when it came to the attention of people 
within the agency, and understood that it was totally inappropriate 
behavior on behalf of an employee. 

And further, there has been an investigation internally and there 
is no reason to believe that this is extensive or goes beyond any-
body except this one individual who has since been terminated. 

Senator ROBERTS. That was my next question and you have al-
ready answered it. My question was, in your experience at the 
Commission, are any negative views of the Republican Party wide-
spread among the employees there or members of the FEC? Even 
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sitting around and having coffee and saying, My God, what are 
those crazy Republicans doing now? 

Ms. RAVEL. Senator—— 
Senator ROBERTS. Or what Roberts is doing? 
Ms. RAVEL [continuing]. I have never heard your name men-

tioned—— 
Senator ROBERTS. Thank you. 
Ms. RAVEL [continuing]. At the FEC. 
Senator ROBERTS. At least I am not part of that dark money 

scandal. 
Ms. RAVEL. No. And as I indicated, I was speaking on behalf of— 

relating to an incident, the case at the FPPC, but I, in my six 
months at the FEC, have never heard any partisan communica-
tions by either employees or Commissioners. While we all are ap-
pointed based on our party—— 

Senator ROBERTS. That must be one agency that is an island in 
the sun. Mr. McGahn, what do you think about this? What was 
your experience in this regard? Should we view this as an isolated 
incident or as evidence of a broader problem? 

Mr. MCGAHN. I saw the news and I was very troubled by it. 
When the FEC has that issue, I think it is very serious. I think 
it certainly calls into question what many of the reform lobbyists 
have sold for years, which is that there is this idea of a non-par-
tisan staff that can exist divorced from politics and provide objec-
tive advice and that sort of thing. 

That being said, what I can say is, most of the folks at the FEC 
play it straight. They show up on time, they do their job well, they 
are very committed to their job, and they do not have an agenda. 
But there are some folks who seem to get a little carried away with 
themselves from time to time and I think that is troubling. 

The cure for this is, one, the Hatch Act; two, keep in mind what 
the FEC is and that it is not. It is not an independent agency com-
posed of career staff. It is actually six persons appointed by the 
President, confirmed by the Senate. It is not a non-partisan agency. 
It is a bipartisan agency. And under the statute, in order for the 
Commission to actually take action, it takes at least four of six 
Commissioners to confirm that. 

So if staff get a little carried away, that is not good, but in my 
view, the Commission is then—this is a reason why Commissioners 
need to remain vigilant and really exercise the power the Congress 
has given them under the statute to run the agency. 

The idea that the Commissioners want to delegate to staff and 
that sort of thing, I have never been a big fan of that and I think 
the unfortunate release that came out yesterday is evidence that 
my view of the law is sound that really it shows the wisdom of the 
original system of the FEC where the Commissioners have to act 
in a bipartisan manner to avoid one party essentially targeting the 
other party. 

Senator ROBERTS. I appreciate that. My time has expired, Mr. 
Chairman. 

Senator KING. Thank you, Senator. Senator Udall. Oh, sorry. 
Senator KLOBUCHAR. We look similar. 
Senator KING. I am awfully sorry. Senator Klobuchar, welcome 

to the hearing. 
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Senator KLOBUCHAR. Thank you very much, Mr. Chairman, and 
I had two previous hearings, including the Joint Economic Com-
mittee where I am the Senate Chair. So I apologize for getting here 
now, but I think this is an incredibly important topic. I thank you 
for holding this hearing. I thank Justice Stevens for his testimony 
and his support for a constitutional amendment. I also thank my 
colleague here, Senator Udall, for his work in leading the constitu-
tional amendment, which I am a co-sponsor. 

I am very troubled by the recent Supreme Court decision, the 
McCutcheon decision, extending the damage Citizens United 
caused in my mind. I looked back. I was cleaning out a back room 
in my house in Minnesota last week and found a bunch of things 
from my campaign for Hennepin County Attorney, where, Mr. 
Chairman, we had a $100 limit on contributions in the off election 
years and $500 in the election year. 

I literally found letters where we returned $10.00 if people had 
gone over the $100 limit. I then thought of my first days. I found 
a bunch of stuff from the 2006 Senate campaign where I knew no 
one to ask money from nationally. I literally went through my en-
tire Rolodex and I remember setting the all-time Senate record of 
raising $17,000 from ex-boyfriends. 

[Laughter.] 
Senator KLOBUCHAR. Those days are behind us as we head into 

this new era, after the Supreme Court decisions, and I am incred-
ibly troubled by these decisions when you can have a few thousand 
people be able to give hundreds of thousands of dollars, and I just 
think it destroys our campaign finance system. 

I guess I will start with you, Mr. Potter. There has been a lot 
of discussion about what the real world impact of Citizens United 
has been and how McCutcheon will affect it going forward. Can you 
describe what trends or major shifts you see in campaign finance 
since the Citizens United ruling and how McCutcheon will impact 
those trends in the future? 

Mr. POTTER. Yes, thank you, Senator. Well, I think the first 
trend, which was noted in the Chairman’s question a moment ago, 
is that contrary to what the Supreme Court said in Citizens 
United, we are seeing secret spending. The Court’s assumption was 
that although we would have new sources of spending, corporations 
and then unions, that they would be disclosed and that share-
holders and citizens therefore would know who was speaking, and 
could evaluate that speech. 

That is not what is happening now. Because of the FEC’s posi-
tion on what has to be disclosed, because of the proliferation of tax 
exempt groups that do not disclose their donors, we have ended up 
with a parallel avenue of spending in elections. 

Essentially, if someone wants to influence an election today, if 
they are being solicited for money, the first question is, ‘‘well, am 
I willing to have my spending disclosed or not?’’ And if not, then 
you look at all of these vehicles that are available to spend the 
same money, to run the same ads, but have it avoid being a matter 
of public record, so that—— 

Senator KLOBUCHAR. Yes. I remember $99.00 contributions in my 
$100 race for county attorney, and I know that, but this is taking 
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it to a whole different level, as you point out, when there is no dis-
closure and the effect that will have. 

I guess the other question—you took this even a step further, 
Mr. Ornstein, when you talked about how the definition of corrup-
tion is so narrow in the Supreme Court case. It says that we can 
only regulate donations to prevent actual quid pro quo bribery. 
Why do you think this is problematic, and should we be able to reg-
ulate this? 

Mr. ORNSTEIN. First of all, let me say that you were a great Hen-
nepin County Attorney. But beyond that, anybody, I think, who has 
been around the political process at all knows what happens when 
you have money intersect with power and the many ways, indirect 
and otherwise, that you get corrupting influences. 

I have had some of your colleagues tell me, in the aftermath not 
just of Citizens United, but what I think was an equally corrosive 
decision, Speech Now, that followed it that created the explosion of 
the super PACs and in other ways, say that they are visited by 
somebody who says, I am representing Americans for a Better 
America, and they have got more money than God and, you know, 
pouring in $10 million in the final two weeks of a campaign to de-
stroy somebody, that is easy. 

They really want this amendment. I do not know what will hap-
pen if somebody opposes them, but that is the reality, and they 
leave. And human beings are going to think, well, it is one little 
amendment, or will think, I had better raise $10 million not just 
what I need for my campaign, but as an insurance fund just in case 
because I cannot do that in the final two weeks of a campaign. 

That is just one set of examples. Now in the aftermath of 
McCutcheon, I can imagine a bunch of people coming in and wav-
ing checkbooks and saying, each one of us has checks that can total 
$3.75 million now that we will give to the hundreds of committees, 
the joint fund-raising committees, spread it around, and, of course, 
we will have candidates we would prefer. The notion that this will 
actually keep the individual limit is out the window. 

We will all write these checks, but there is one little thing here 
in the legislative arena that we want in return. You do not have 
to say it directly and it will not be on videotape. This is corrupting. 
We saw it in the gilded age, and what I think both Justice Ken-
nedy and Justice Roberts have now done in these decisions is to 
open up a new gilded age. 

Senator KLOBUCHAR. And you being a political scientist and not 
just a campaign expert here understand that one of the problems 
is we have had people so polarized, you know, whatever special in-
terest is to the left or the right, and one of the things I am worried 
about as I looked at this McCutcheon decision, even more than the 
expenditures decision, is that it will just play to the poles. 

It will make it even harder for people to do things in the middle 
where they have to compromise and they have to be able to kind 
of go in the face of some of the people from their own base, from 
their own party, if they are just going to be punished in a big way 
by major donors. Do you think there is any truth to that? 

Mr. ORNSTEIN. I think you get, when it comes to big donors, 
maybe four categories of people. There are two that represent the 
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poles and they are trying to use their money as electoral magnets 
to pull people further apart. 

Senator KLOBUCHAR. That is a good analogy. 
Mr. ORNSTEIN. A third type are those who may not have a deep 

ideological interest, but they have pecuniary interests and they will 
use money to make money. I, frankly, am surprised that we do not 
have more spending by big corporate interests in Washington be-
cause it is the best investment you can make. Put in, you know, 
$20 million that goes into funding of campaigns. Maybe you will 
get a billion dollar contract out of it. And we will see more of that 
now and I think we are heading down a slippery slope of direct 
contributions by corporations to candidates. 

And then maybe you have a category of those who are just look-
ing out for the broader public interest. But I think that is a much 
smaller category than the other three. 

Senator KLOBUCHAR. I think the last thing I would raise, no 
question, and maybe we can go back after you are done, Senator 
King, but it is just this issue where even when you are making a 
decision as an elected official to do what you consider the right 
thing for your state, you know, maybe you have a lot of employees 
in a certain area and you think it is very important or you think 
it is the right thing for the country. 

I think with this lack of trust with all these big contributions, 
people still will now look at it, even though you know in your heart 
you made the decision for the right reason, and they look and they 
see, Oh, but you got money from these interests. I just think even 
when you are doing it for the right reason, it completely breaks 
down trust from the public about why you are doing things. 

And that is one of the major problems and why I support this 
constitutional amendment. 

Senator KING. Thank you. A couple of follow-up questions. In lis-
tening to this and thinking about these organizations that essen-
tially are designed to disguise identify, the term identity laun-
dering comes to mind. I mean, that is what is really going on here. 
It is a reverse on the whole idea of money laundering. 

Ms. Ravel, which was essentially exactly what was going on in 
your case, where there were donors in California who the money 
went to Virginia to Arizona back to California. It was all about 
laundering the identity out of that contribution. Is that not correct? 

Ms. RAVEL. Yes. Yes, Mr. Chairman. The initial request for the 
money in California was, if you want your identity to be known, 
you can give directly to a PAC. If you do not want your identity 
to be known and you want to remain anonymous, it can go to this 
Virginia non-profit. 

And so, the money that went to the Virginia non-profit was spe-
cifically for the purpose of not revealing identity and it was then 
moved circuitously through all the other non-profits for the same 
reason. 

Senator KING. Thank you, Ms. Ravel. That is exactly the way it 
appeared. Mr. Ornstein, one of the situations is, whenever you try 
to do something about an issue like this—and by the way, I really 
enjoyed this morning sitting literally in the center between Senator 
Roberts and Senator Schumer—but when you try to do something, 
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everybody thinks of it in partisan terms. Does this advantage my 
party versus the other party, my candidate versus the other? 

But this data I referred to that came out yesterday indicates that 
the gap—the red or the more conservative-leaning groups, the blue 
are more liberal groups, and the gap between them is diminishing 
significantly. It was 85 or 90 percent conservative back in 2010. As 
you see here, there is still a big disproportionate in 2012. But the 
gap is now 60–40. 

Hopefully, both sides are going to realize that this is a danger. 
I think this is not a partisan issue to me. I think this non-disclosed 
money is a danger to the republic no matter who it favors one year 
to the next. As the Old Testament says, if you sow the wind, you 
will reap the whirlwind. I am afraid that people are sort of saying, 
Okay, right now today this benefits my party, but next year or the 
year after that, it could benefit the other party. That is why I think 
we need to make a change like this. 

Mr. ORNSTEIN. You know, it is interesting, Mr. Chairman, that 
before McCain-Feingold, you really did have a bipartisan consensus 
on the need for more disclosure. And indeed, when Congress was 
considering, in 2000, requiring more disclosure of 527 groups, we 
had overwhelming bipartisan majority support it. 

One who did not was the Senate Republican leader, Mitch 
McConnell, but what Senator McConnell said at the time was he 
did not support it because it did not require enough disclosure, in-
cluding what he said was a requirement for disclosure from these 
non-profit groups, now what we think of as the 501(c)(4)s. 

We have a very different attitude now. It has become more polar-
ized. And I do not see why disclosure should be a partisan issue 
at this point. I do not see why we cannot cut through that, and I 
do think that this is something where now that there are more ave-
nues for money, people who have interests, and that includes the 
polar opposites as well on both sides, are going to start to pour 
more and more money into it and, in many cases, they are going 
to try and hide where that money is coming from. 

One of the things that we have seen is, they will often use inap-
propriate vehicles, 501(c)(3)s, the pure non-profits, to then give 
grants of money to other groups that can go to other groups that 
can go to other groups that finally end up in a 501(c)(4) that does 
not get disclosed. 

There are so many opportunities here to hide identities and to 
hide money that how can voters figure out when a message is com-
ing who is providing that message, which is a requirement of con-
text, to know whether to believe it. 

Senator KING. Well, one of the interesting data points in this 
new study from Wesleyan is that voters tend to put more credit to 
ads that come from these groups than they do from the candidates, 
even though they do not know who the groups are. The groups may 
be Americans for Greener Grass and voters tend to think, well, it 
is not a candidate ad, it must have more authority, but they do not 
know who is funding Americans for Greener Grass. By the way, I 
am in favor of these ads. 

Mr. ORNSTEIN. One of the things as well, we have talked, and 
Senator—excuse me—Justice Stevens talked about a level playing 
field. One of the things that concerns me is that the level playing 
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field is moving very much away from the candidates of both parties 
and in a host of ways. Candidates have to raise money in $2,600 
increments and groups that now can spend untold amounts, that 
can pour it in at the end of a campaign when a candidate does not 
have an opportunity to answer those messages have now, I think, 
an overweening influence. 

And it is not that that money will necessarily be spent. The 
threat of spending, unless something is done, is enough. In many 
cases, we will see actions taken by Government behind closed doors 
or by changing amendments that nobody will know about without 
a dime being spent under these circumstances as anonymous 
groups apply that threat. It is not a good way to run business in 
a democracy. 

Senator KING. Mr. Potter, I thought one of the most interesting 
moments today was when Senator Cruz said, unlimited contribu-
tions and immediate disclosure. React to that concept. 

Mr. POTTER. Well, I think there are two different issues here. 
One is the idea of full and immediate disclosure, which is the one 
Senator Cruz talked about, I believe, in the context, in fairness to 
Senator Cruz, in the context of contributions to candidates. The 
other is the issue of how much candidates should be able to accept 
as contributions, or party committees which are comprised of can-
didates, without citizens thinking that they have been bought. 

That has been the debate, really, since certainly Watergate 
where you had million-dollar contributions. 

Senator KING. But if you have full disclosure, the citizens can 
make that decision. They can say, look, my candidate took half a 
million dollars from XYZ and I do not like that. 

Mr. POTTER. They can and that is where we were in the early 
1970s when there were million-dollar contributions to the Nixon re-
election campaign. The reaction was, something is being sold or 
something is being bought for a million dollars. The Supreme Court 
in Buckley said, it is not an irrational conclusion. It is common 
sense that people will believe that huge contributions are intended 
to buy access and influence legislative results, and that people who 
take those contributions are in some way being bought. 

So that is why the Court in Buckley said it makes perfectly good 
sense to limit the size of contributions to candidates and party com-
mittees because of the perception, the danger and the perception 
that there is a transaction. 

If you have an unlimited contribution that is fully disclosed, you 
still have the million dollars coming in. And the question, Justice 
Stevens’ question asked is, so what about people who do not have 
a million dollars? They just do not get to buy any access or influ-
ence? 

That has been the justification for the contribution limits. The 
debate has been, what size should they be? The assumption has 
been that those contributions will be disclosed, and as far as we 
know they are all fully disclosed, but that the independent expendi-
tures that the Court allowed in the Buckley decision, which the 
Court said were not going to be corrupting because they would be 
totally, wholly, completely independent of candidates, would also be 
fully disclosed. 
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We have ended up, in a way, with the worst of both worlds, 
which is contrary to what the Court said, these expenditures are 
not fully disclosed, as we have discussed, or they need not be. 
There is an option there. And secondly, they are not wholly, totally, 
and completely independent of candidates either. 

The Court’s assumption was they cannot be corrupting because 
candidates and parties will have nothing to do with them, but the 
reality, as we have seen, is that many of these super PACs are cre-
ated by former employees of candidates and close associates of can-
didates. They are, in many ways, tied to the candidates. 

Candidates have appeared at events for these groups to thank 
donors for giving to them so they are not totally, wholly inde-
pendent as the Court expected. In that sense, they are not fulfilling 
the role that the Court thought they would. 

Senator KING. We have used the word—and this is a subject that 
really has not come up today—we have used the word perception 
a number of times. I do not think there is much question, and polls 
support this, that this whole money and politics is part of what is 
turning off the American people to the process. It is part of what 
is undermining the confidence and trust in the system, which is ul-
timately what our system rests upon. 

I think that is part of it. It does not have to be a bribe. It just 
is unseemly and people realize that. It may be one of the reasons 
that our collective approval rating around here is below al Qaeda. 
And it just strikes me. There has not been enough discussion of 
that, is the underlying distaste for this whole system that is under-
mining trust and confidence in our Government. 

Senator Klobuchar, you wanted to follow up? 
Senator KLOBUCHAR. Sure. I was just listening to Mr. Potter, so 

I am a big fan of transparency, but I do not think in any way will 
it solve all the problems because I think what is going to happen, 
I want to get it, but it is going to happen, I know it. Certain people 
who give in certain states where maybe their entity or what they 
have done is not as unpopular, and then someone else will give 
money in another state. 

They will just find a way. I think with good disclosure law, they 
will have to disclose, but I just do not think it is going to fix the 
problem of the trust that Senator King just talked about, as well 
as the amount of money that can be spent. Not just the 
unseemliness, but it is a thin line between what is unseemly and 
what is almost a bribe. 

So, Mr. Potter, what do you think? Do you think disclosure is 
enough? 

Mr. POTTER. Well, as you point out, if you get full disclosure, you 
now know what is happening. Will people like what is happening? 
That is a different question. And it may well be that full disclosure 
leads the American public to think that only a limited number of 
people are being able to buy access, that these campaigns cost so 
much that members have to spend so much time raising money 
and they are going to spend it logically with the people who have 
money. 

So full disclosure does not get you everywhere. Full disclosure is, 
I think, a start to a larger discussion of how we want to finance 
campaigns. 
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Senator KLOBUCHAR. So you think it is very possible we need to 
do more than just disclosure? 

Mr. POTTER. Oh, absolutely. 
Senator KLOBUCHAR. Okay, good. But I think that your argument 

would be that if you have disclosure, then maybe that will more 
easily lead to other measures. 

Mr. POTTER. Right. My concern here, going back to the 
McCutcheon decision—is that I think the five Justices in the Court 
majority are in a position where they are saying, Congress, you 
cannot do more. We have said disclosure is fine, Internet disclo-
sure, all that is really great, but unless it is bribery, it is okay. 

So this intermediate area that the Chairman talks about, which 
is it is unseemly, that it diminishes confidence in Government, that 
used to be covered by the, ‘‘appearance of corruption’’, the notion 
that Congress could legislate, as it did with soft money, not be-
cause there was proof of quid pro quo bribery with people going to 
jail, but because of the unseemliness of six and seven figure con-
tributions, as Mr. Ornstein says, these were often solicited in terms 
of join the Chairman’s Club, have a breakfast meeting with the 
Chairman of the XYZ Committee. 

Congress said, you cannot do that because it is bad for the insti-
tution and it is bad for public confidence in Congress. And what I 
worry about is that the five Justices in the Court majority are say-
ing, too bad, you cannot fix that, and you cannot regulate that. If 
it is not actual outright bribery, Congress cannot prevent that sort 
of activity. And that seems to me to be a crisis for this institution 
in terms of public confidence. 

Senator KLOBUCHAR. Mr. Ornstein. 
Mr. ORNSTEIN. Senator Klobuchar, I want to add a couple of 

points to this. One is, when we think about corruption, it goes both 
ways, and I think one of the problems with removing all the limits 
is that the pressure on big donors who can no longer say with an 
umbrella of protection, I have maxed out, being pushed to give 
more and more. 

Or in some instances, as we have seen before, being told that if 
they give to the other side, then mayhem will ensue upon them in 
the legislative process, is another part of this that is a very real 
problem. And then what I would also like to say, if you will give 
me permission is, Senator Cruz said none of these reforms have 
done anything except increase corruption. 

I think it is important to set the record straight in the sense 
that, you know, Mr. Potter talked about Watergate and it led to a 
law that changed the way presidential campaigns were funded. 
And to me, it is just incontrovertibly clear that for decades after, 
we changed the presidential system. 

So there were voluntary spending limits and there were public 
grants. We had a much cleaner and better system. It fell apart be-
cause we did not adjust those numbers and it became absurd. 
There was not enough money there. And to be frank, there was not 
enough public support for public money in the campaigns. 

Now I think you are absolutely right, Senator King, that—and 
we have lots of polls that show it—the sense that the public be-
lieves that all of politics, and particularly in Washington, is thor-
oughly corrupt, that citizens do not have much of a say here, that 
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other interests are prevailing, has a corrosive impact on the ability 
of a democracy to function with legitimacy. 

And these two Supreme Court decisions pretty much blithely 
push that aside, to me, is a really troubling development. 

Senator KLOBUCHAR. And I am convinced that it is not just a 
perception issue, which it is, but I think in Minnesota where we 
have had some very strong limits at the local and the state levels— 
I mentioned the ones I had for county attorney—it made a dif-
ference. It makes a difference in the kind of politics. It makes a dif-
ference in the civility. 

It has made a difference in the outcome. It gave us Governor 
Jesse Ventura, which is for sure, because we had the public funds. 
But it gave the citizens a say and we have the highest voter turn-
out in the country nearly every single year, and a lot of that, I 
think, is because people can have a better trust in their Govern-
ment and they do not see that big money, at least at the state 
level. 

Speaking of that, Ms. Ravel, you were talking about the dark 
money and the Virginia and Arizona in the case that you worked 
on. One of the things that has been debated is the impact of these 
decisions on foreign entities to be involved in funding. You know, 
if you can do this from state to state to state and it is all hidden, 
do you think that these decisions could make it easier for foreign 
entities to fund United States elections? 

Ms. RAVEL. I do not think there is any question about that. One 
of the positive things about transparency and disclosure for all 
groups, regardless of their tax status or how they are set up, is 
that the public will know, or prosecutors could know whether or 
not some of the contributions are made illegally, and that includes 
foreign money. 

Senator KLOBUCHAR. All right. Just last, a trust issue. Under 
Federal law, super PACs, as you know, are not allowed to coordi-
nate with their candidates’ campaigns or coordinate activities. I al-
ready see you having a smirk on your face, Mr. Ornstein. 

But there has been a lot of discussion over the fact that the orga-
nizers of some super PACs have had very close ties to candidates 
that they have supported. This is on both sides. What impact do 
you think this has on the public trust of Government? 

Mr. ORNSTEIN. When you have presumed independence and then 
you see big funders standing behind candidates as they give their 
speeches, appearing with them at fund-raising efforts, riding with 
them on their private planes and sitting right next to them, and 
then we have the idea which is infused in Citizens United, that be-
cause they are independent, then these entities can give as much 
money as they want and we do not need to worry about corruption 
or the appearance of corruption, it is a big joke, frankly. For that, 
we have to thank, as I said, not just Citizens United, but Speech 
Now. 

Senator KLOBUCHAR. Right. Thank you very much. 
Senator KING. Senator Klobuchar, since you brought up my inde-

pendent gubernatorial colleague, Jesse Ventura, I have to—— 
Senator KLOBUCHAR. Is it true that he once asked you to be his 

running mate for President? 
Senator KING. The answer to that is true. 
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Senator KLOBUCHAR. I just thought we should get that on the 
record. 

Senator KING. If you would like to say no to Jesse, you are wel-
come to. 

[Laughter.] 
Senator KING. But it has been attributed to him, I think, one of 

the most ingenious suggestions on this issue. He believes that 
members of Congress should have to wear jackets like NASCAR 
drivers with their sponsors on the jacket. Only Jesse would come 
up with an idea as creative as that. 

Mr. ORNSTEIN. You would need trench coats, actually. 
Senator KING. I want to thank all of you on behalf of the Rules 

Committee for your important testimony today. I also want to 
thank the Center for Responsive Politics and the Wesleyan Project 
for their help, as well as Fred Wertheimer at Common Cause, Dean 
Olsen, Citizens for Responsibility and Ethics in Washington who 
helped develop a lot of the background. 

This concludes the second panel for today’s hearing. Before we 
adjourn, I would like to ask unanimous consent that a Supreme 
Court brief written on this subject by Senators McCain and 
Whitehouse be included in the record without objection. 

[Brief of United States Senators Sheldon Whitehouse and John 
McCain as Amici Curiae in Support of Respondents was submitted 
for the record:] 

Senator KING. And also without objection, the hearing record will 
remain open for five business days for additional statements and 
post-hearing questions submitted in writing for our witnesses to 
answer. I want to thank my colleagues for participating and joining 
us in this hearing, sharing their thoughts and comments on this 
important topic. This hearing of the Rules Committee of the United 
States Senate is now adjourned. 

[Whereupon, at 12:04 p.m., the Committee was adjourned.] 
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