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EXAMINING THE FILIBUSTER:
SILENT FILIBUSTERS, HOLDS
AND THE SENATE CONFIRMATION PROCESS

WEDNESDAY, JUNE 23, 2010

United States Senate,
Committee on Rules and Administration,
Washington, D.C.

The Committee met, pursuant to notice, at 10:04 a.m., in Room SR-301, Russell
Senate Office Building, Hon. Charles E. Schumer, Chairman of the Committee, presiding.

Present: Senators Schumer, Murray, Pryor, Udall, Warner, Bennett and
Alexander.

Staff Present: Jean Bordewich, Staff Director; Jason Abel, Chief Counsel;
Veronica Gillespie, Elections Counsel; Adam Ambrogi, Administrative and Legislative
Counsel; Sonia Gill, Counsel; Julia Richardson, Counsel; Lauryn Bruck, Professional Staff;
Lynden Armstrong, Chief Clerk; Justin Perkins, Staff Assistant; Mary Jones, Republican
Staff Director; Shaun Parkin, Republican Deputy Staff Director; Paul Vinovich, Republican
Chief Counsel; Michael Merrell, Republican Counsel; and Rachel Creviston, Republican
Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman Schumer. Okay. The hearing will come to order, and first | want to
thank my good friend, Bob Bennett. He is always here, always diligent, always
thoughtful. And thank you to all of my other colleagues for participating - Lamar

Alexander who is here regularly and Mark Pryor who is here regularly. Thank you both
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for being here.

And | also want to express my appreciation for the participation of our most
senior member, Senator Byrd, who watches these proceedings like a hawk. He knows
the rules better than anybody else, and so | would ask unanimous consent that his
written statement be submitted for the record.

[The prepared statement of Senator submitted for the record:]

Chairman Schumer. Now today | am also very glad to welcome Senators
Wyden, McCaskill and Grassley as our first panel. All three of them have been leaders
in efforts to end anonymous or secret holds and shine light on the kinds of long-term
delays that can hold up a nomination or a bill for weeks or months or even longer, and it
is done in the dark of night.

| applaud Senators Wyden and Grassley for their sustained commitment over
more than 10 years to this issue, again and again and again urging the Senate to take
action.

| also congratulate Senator McCaskill for her energetic and now successful
campaign in this Congress to break loose nominations that have gotten stuck. | say
“successful” because more than two-thirds of the Senators have signed her letter,
pledging not to use secret or anonymous holds themselves.

| look forward to hearing from these three witnesses in our first panel.

This is the third in a series of hearings | have called for this Committee to

examine the filibuster and its impact on the Senate. Our first hearing in April focused
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on the history of the filibuster. Our second hearing in May dealt with the impact of the

filibuster in the current Congress and on the functioning of the government. Today’s

focus is on “Silent Filibusters, Holds-- secret and otherwise-- and the Senate

Confirmation Process.”

Now we did have some good news on this front yesterday with the passage by

unanimous consent of 64 stalled nominations. Three of them, who nobody voted

against, were first nominated on July 9th of 2009. That is almost a year ago. Why

were they blocked for so long? That illustrates vividly the problem we are examining in

this hearing.

Despite the easing of the logjam yesterday, what we have seen overall in this

Congress is the worst obstruction of Presidential nominations in recent memory, and

the delays in confirmation are affecting the ability of both the Judiciary and the

Executive Branch to do their jobs. Even under a Senate that flipped to Democratic

control, President Bush’s nominations fared far better than have President Obama’s.

President George Bush’s Cabinet was fully confirmed in 13 days; President Obama’s took

99 days.

As this Congress has progressed, the President’s nominees continue to languish,

often when they have little or no real opposition. As of June 17th, President Obama

had 137 nominations pending on the Executive Calendar. At the same point in his first

term, President Bush had only 45.
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Here’s another indicator - judgeships. As of June 21st, of 84 judges nominated

by President Obama, 34 had been confirmed; that is 40 percent. For President Bush in

the same period, 57 out of 105 judges had been confirmed; that was 54 percent. Now

if this pace keeps up, President Obama will have the lowest judicial confirmation rate for

his first Congress of any modern President. That is not a superlative that any of us

should be proud of.

As for nominations to the executive agencies, at the end of 2009, President

Obama had one-third more pending confirmation than President Bush had at the end of

his first year, one-third more. That meant that almost a quarter of all the Obama

nominations were carried over to the second session of this Congress, and they are

waiting longer to be confirmed than the typical nominee in previous administrations.

For too many nominees, like some of those confirmed yesterday, it is months,

even a year, and longer. Clearly, something is wrong, and we need to do something

aboutit. Many of these delays relate to current Senate procedures, and here we can

get into a back and forth where | think neither party is blameless. But thereis a

logjam, and we are trying to work in a bi-partisan way to figure our way out of it.

What do we mean by “hold” or “silent filibusters” when we talk about Senate

procedures? While there is no single definition, it generally refers to the indication by

an individual Senator of a party that if a bill or nomination is brought up in the future

they would object to debating it. This threat of a filibuster is what gives holds their

strength even though there is no requirement for a Majority Leader to honor a hold
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request. So it is sort of the first step backed up by the filibuster, which is what we have
been talking about, whether they are silent, whether they are secret, or not.

As the use of anonymous holds has escalated over the last 35 years, there have
been repeated attempts to address their use, as our first panel of witnesses will discuss
today. Under the advice and consent provisions of the Constitution, the Senate is
responsible for confirming or rejecting presidential nominees. But it appears that the
Senate, an institution designed to be deliberative and slow, is now dangerously close to
gridlocked.

When we are not able to get good, qualified people to be confirmed to
government positions in a timely manner, it hurts the country. We will hear more
from our second panel about how the excessive delays are devastating to the operation
of government and to the efforts to recruit people to federal jobs. If it is known that
once you are nominated and leave your job you are going to have to wait months and
months and months, and then you might not be confirmed. So, who is going to take a
Federal job in the future? And that is going to hurt all of us.

Today’s hearing will continue what | hope is a thoughtful, deliberative
examination of issues related to the filibuster by this Committee. As | said before, we
are not trying to put blame on one party or the other; we are trying to deal with the
problem that has brought us close to gridlock. We hope it will serve as a basis for
future discussions. | believe it will show that we need to consider reforms to improve

the confirmation process.
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[The prepared statement of Chairman Schumer submitted for the record:]

Chairman Schumer. All Committee members and witnesses are asked to limit

their remarks to five minutes. We will not have questions after the first panel, but we

will, time permitting, have questions for the second. | look forward to listening to our

colleagues and the experts who have come to share knowledge and experience with us.

| now turn to Senator Bennett for his remarks.

OPENING STATEMENT OF SENATOR BENNETT

Senator Bennett. Thank you very much, Mr. Chairman. | welcome our

colleagues here.

| do not have an opening statement but will respond just briefly to the

comments that you have made, particularly to the numbers with respect to those that

have been held up. Speaking, if | may, however presumptuous it may sound, on behalf

of my Leader, Senator McConnell, who has been Chairman of this Committee, | would

point out that prior to Memorial Day Senator McConnell asked unanimous consent to

approve over 60 people who had been held, and it was a Senator of the Majority Party

who objected to that.

And there were 64 nominations cleared yesterday by unanimous consent, with

Senator McConnell’s support. Most of them were on the list of those that he offered

on the 27th of May to be cleared, and, as | say, they were objected to by a member of

the Majority.

So | do not dispute in any way, Mr. Chairman, the numbers that you have cited,
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but | do not want to leave the impression that all of the obstruction that has come as a

result of the use of holds has come from the Minority side. If indeed these 60 that

Senator McConnell tried to get through by unanimous consent had in fact been

approved in May, the statistics you have referred would have taken the number of

people being held down from 108 to 48, which is very close to the ballpark of that that

you had cited for previous Presidents.

That does not change the import of this hearing because the hearing is to talk

about holds generically, without respect to party. |think it is an appropriate hearing to

be held, and | appreciate your having called it and look forward to the testimony of our

colleagues.

Chairman Schumer. With the indulgence of my other colleagues here, we

usually have opening statements from all of the members of the panel, but we have

three members waiting. Would it be all right to go forward with our three panel

members?

Do you want to say something, Lamar?

Senator Alexander. | would, but | will be glad, could | do it after they make

their statements.

Chairman Schumer. s that okay with everybody?

Senator Pryor. Yes, | would like to do the same thing.

Chairman Schumer. Great. Okay. Terrific.

Okay. Well, we have three panel members who all really deserve to be here by
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their work and their records.

Since 1977, Senator Ron Wyden has been a powerful force in the crusade to

change Senate rules that allow Senators to block nominations and legislation

anonymously. Since that time, along with Senator Grassley, Senator Wyden has been

undeterred in his efforts to end secret holds. His current initiative, the Secret Holds

Elimination Act, reduces the disclosure deadline from six days to two, requires

disclosure whether or not the bill or nomination has been brought to the floor. Asa

matter of practice, Senator Wyden publically announces any hold he has placed on a

nominee or a piece of legislation by inserting that statement in the Congressional

Record.

Senator Chuck Grassley, for over a decade, has been one of the primary voices to

increase transparency and accountability in the Senate by strengthening the disclosure

requirement for holds. In 1999, Senator Grassley sent a letter to the Senate leaders

that outlined a provision where any Senators placing a hold must notify the sponsor of

the legislation and the Committee jurisdiction. In both the 109th and 110th

Congresses, along with Senator Wyden, he authored the initiative to require the public

disclosure of holds in ethics reform bills.

Senator Claire McCaskill has been a vocal critic of the use of secret holds since

she has been here and is currently calling for changes in Senate rules that would end the

use of secret holds definitively. She has spearheaded a letter to the Senate leadership

requesting them to bring an end to the practice of permitting secret holds. This letter
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also serves as a pledge for Senators to sign, promising that they will not place secret

holds on legislation or nominations. As of yesterday, 68 Senators had signed the

pledge, and Senator McCaskill told me she expects the number to grow.

Senators, your entire statements will be read into the record, and proceed as

you wish.

Senator Wyden, you may begin.

STATEMENT OF HON. RON WYDEN, A UNITED STATES SENATOR FROM THE STATE OF
OREGON

Senator Wyden. Thank you very much, Mr. Chairman, and there certainly

should not be a filibuster at any Senate reform hearings. So | am going to be very brief,

and | thank you and colleagues for your courtesy.

As you indicated, Mr. Chairman, for more than a dozen years, Senator Grassley

and I, a Democrat and a Republican, have sat at tables just like this one, pulling out all

the stops to persuade the United States Senate to stop doing public business in secret,

and we are very pleased to be joined by Senator McCaskill who brings us energy and

passion and skilled advocacy to the cause.

What | thought | would do, Mr. Chairman, is just take a few minutes and walk the

Committee through the odyssey that this reform journey has been on. The fact is the

United States Senate has already voted repeatedly--repeatedly, Mr. Chairman and

colleagues--to ban secret holds. In 1997 and again in 1998, the Senate actually voted

unanimously for amendments to ban secret holds. This is not an abstraction. Itis not



195

196

197

198

199

200

201

202

203

204

205

206

207

208

209

210

211

212

213

214

215

10

a question of what you ought to do. The Senate voted twice to ban holds,
unanimously. In fact, seven years almost to this date, | was before this Committee as
well, talking about how we were finally going to get this done.

But every time the Senate voted to pass legislation ending holds in the Senate,
bills ending secret holds would then get changed in secret, usually in a conference
committee.

So the question is would you not think that a bill reforming Senate procedure,
that the Senate passed overwhelmingly, would come back from a conference with the
House with a ban on secret holds being intact? That would be logical, and it would be
wrong.

Now we have tried, Senator Grassley and |, a whole host of efforts to finally ban
these holds. In 1999, we actually got personal commitments from both the
Democratic and Republican Leader that neither Leader would honor unless it was
formally made in writing. That commitment was made in a letter to colleagues. It
was published in the Congressional Record. So the Democratic and Republican
Leaders, Mr. Chairman, said they would not honor a secret hold.

However, that pledge was not enforced, and, as Senator Grassley and | have
pointed in this 12-year-long odyssey, both Democrats and Republicans continued to
employ secret holds in the 106th Congress.

Now that year, Senator Grassley and | got another amendment passed here in

the Senate to ban secret holds. This was a recorded vote, colleagues, 84 to 13. That
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was included in the House, in the Honest Leadership and Open Government Act, and it
was passed into law.

That also came back from conference riddled with loopholes. The practice of
secret holds has continued.

So, Mr. Chairman, our message, and it is a bipartisan one, is the stalling on secret
holds reform has gone on long enough. It is time to end this stranglehold on the
guestion of public business being done in public. It ought to be non-negotiable. If
you cannot do it in public, you really should not be doing it, and that ought to be the
rule with respect to Senate procedures.

And thanks to Senator McCaskill’s good work, we have got new strength for this
final push to stop flouting the public’s right to know. The American people want
accountability.

You have outlined the fact that this has gone on, on both sides of the aisle, and
let me just touch on a couple of additional arguments.

First, some claim that a secret hold does not prevent the Senate from
considering a nomination or piece of legislation. The reality is it actually does, Mr.
Chairman and colleagues. If the Leader has to file cloture, go through all of the
procedures, especially at this time of the year, as a practical matter, it is not going to
happen.

So a secret hold, in effect, is one of the most powerful tools that a United States

Senator has. It can be exercised in secret, and for all practice purposes it means that
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the American people will not even get a peek at a bill or a nomination. It was an
incredible power that Senators have picked up. It has never been written down
anywhere.

The history of these holds, there is the hostage hold, the rolling hold, the Mae
West “come up and see me sometime” hold. The Senate has as many versions of holds
as pro wrestling, and the power to tie the Senate in knots is just as incapacitating as a
smack-down wrestling move.

Let me close with one last point that is not really brought up, Mr. Chairman.
Secret holds and ending them will take a weapon out of the arsenal of lobbyists. The
fact is that at lobbyist’s dream is to get some Senator to put a secret hold on something.
The lobbyist’s fingerprints are not onit. There is no public debate. If you can get a
United States Senator to put an anonymous hold on a bill, it is a lobbyist’s jackpot. And
some of them are so good they can play both sides of the street as a result of being able
to do it.

So | close, Mr. Chairman, with this: The essence of holds reform is eliminating
them altogether, requiring public disclosure of any hold or objection in the Senate and
consequences if a Senator fails to disclose a secret hold.

Mr. Chairman, it is time to end this dozen-year debate in the United States
Senate about whether or not public business is going to be done in public. Senator
Grassley and | are going to prosecute this cause until it actually happens, and we are

very, very happy to have the passion and energy of Senator McCaskill.
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Thank you, Mr. Chairman.

[The prepared statement of Senator Wyden submitted for the record:]

Chairman Schumer. Thank you, Senator Wyden.

Senator Grassley.

STATEMENT OF HON. CHUCK GRASSLEY, A UNITED STATES SENATOR FROM THE STATE
OF IOWA

Senator Grassley. The three of us, Mr. Chairman, just want to bring some

transparency to the practice of holds in the Senate. It is a very informal process in the

Senate, so it is easier said than done, just how to make them public, but I think our

proposal does the trick.

You know a hold arises out of a Senator’s right to withhold consent when

unanimous consent is asked. A Senator has a right to object to a unanimous consent

request if the Senator does not support it or he needs more information. A Senator, in

fact, has an obligation to object if he feels an item is not in the interest of his

constituents or if he has not had the opportunity to make an informed decision.

Now in the old days, it was quite simple to do this, when Senators did most of

their business at their desk on the Senate floor, just to stand up and say, | object. But

now since most of us find the necessity of being off the Senate floor, in committee

hearings or meetings with constituents and for a lot of other reasons, we rely on our

Majority and Minority Leaders to protect our rights and prerogatives as individual

Senators by asking them to object.
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Just as any Senator has a right to stand up on the Senate floor and publically say,
| object, it is perfectly legitimate to ask another Senator to object in his behalf if he
cannot be there. Senators have no inherent right to have others object on their behalf,
however, if they want to keep that fact secret, and particularly if it is motivated out of
secrecy.

So what | object to is not the use of holds, because | do that myself, but the word
“secret” in secret holds. If a Senator has a legitimate reason to object to proceeding to
a bill or a nominee, then he ought to have the guts to say so publically.

A Senator may object because he does not agree with the substance of the bill or
because the Senator has not had adequate opportunity to review the issue.

Regardless, we should have no fear of being held accountable by our constituents or
anybody else if we are acting in their interest. | have certainly not experienced any
negative reaction from my policy of making public the fact of who it is, Chuck Grassley,
and why | put a hold on a nomination or a bill.

So, over a decade ago, as Senator Wyden has said, we started with a simple
proposed rule that any Senator placing a hold must publish that hold in the
Congressional Record, which Senator Wyden and | have done voluntarily ever since.
That proposal was blocked in the Senate, but we were offered a non-binding policy by

the Leaders instead. Of course, as Senator Wyden said, that did not really do the job.
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We kept trying, and when Senator Lott became Chairman of the Rules

Committee he took an interest in the issue as former Majority Leader, to deal with the

issue of secrecy. In fact, we had a hearing like this, as Senator Wyden said, seven years

ago.

Senator Lott offered to work with us, and, along with Senator Byrd, we crafted a

proposal that was more workable and enforceable. That proposal was adopted, as

Senator Wyden said, 84 to 13. But you know what, even with that outstanding vote, it

never got enacted.

Then our proposal was included in the so-called Honest Leadership and Open

Government Act. Ironically, in a move that reflected neither honest leadership nor

open government, our provisions were altered so substantially behind closed doors

before the bill became law that they were not workable.

Our current proposal would restore important features that were in that very

amendment as originally adopted in the Senate and make it even more enforceable. In

our proposed standing order, in order for a Majority or Minority Leader to recognize a

hold, the Senator placing the hold must get a statement in the record within two days

and must give permission to their Leader at the time they place the hold to object in

that Senator’s name. Since the Leader will automatically have permission to name the

Senator on whose behalf they are objecting, there will no longer be any expectation or

pressure on the Leader to keep the hold secret.

Further, if a Senator objects to a unanimous consent request and does not name
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another Senator as having the objection, the objecting Senator will then be listed as

having that hold.

So this will end entirely the situation where one Senator objects but is able to

remain coy about whether it is in their own objection or some other unnamed Senator.

All objections will have to be owned up to.

Again, our proposal protects the right of individual Senators to withhold their

consent but makes it public. The public’s business ought to be public.

Thank you.

[The prepared statement of Senator Grassley submitted for the record:]

Chairman Schumer. Thank you, Senator Grassley.

Senator McCaskill.

STATEMENT OF HON. CLAIRE MCCASKILL, A UNITED STATES SENATOR FROM THE
STATE OF MISSOURI

Senator McCaskill. Thank you, Mr. Chairman and Ranking Member Bennett and

the other members of the Committee, for having this hearing.

I, first and most importantly, want to thank Senator Wyden and Senator

Grassley. | am clearly standing on their shoulders. They have been tilling in this field

for years and years, and they have been the leaders on this issue. | am happy to join

their cause and perhaps provide some of that obnoxiously pushy passion that can

maybe get this across the finish line. | have a feeling that this is one of the traditions of

the Senate that is going to take some obnoxiously pushy passion to actually end.
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This practice reminds me of my kids when they were very little, when | would

watch them play in the back yard, and one of them would try to get the other one to do

something, and then they would stick out their tongue, put their hands on their hips and

say, try to make me.

This is an issue where Senators have voted shamefully--shamefully. Senators

have voted for Senator Grassley’s and Senator Wyden’s proposals, and taken on the

cloak of accountability and reform, and then behind closed doors have participated in

the very practice they voted to end. That is the definition of cowardice. That is the

definition of a tradition that really smears the good name of the United States Senate.

That is not what this body is about. That is not the kind of people that should be in the

Senate. And that is the kind of practice that we need to finally, once and for all, end.

Imagine the public humiliation that would have occurred yesterday when there

was unanimous consent that was successfully shepherded through the Senate, and

there were 64 people that were confirmed, and there were a handful of them that had

been on the Executive Calendar for months and months and months, and yet there was

not one negative vote against their nomination. Not one negative vote. They hung

out on that Executive Calendar for months on end because someone wanted them to,

but we will never know who it was.

And what would have their explanation been to the press yesterday and to the

people they represent, when they voted to confirm after months and months and

months? They do not want to have to make that explanation. That is why the secret
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hold has such a powerful hold on the body, because you can avoid accountability.

This is a very simple message. This is not about ending the hold. | respect the

tradition of the Senate on holds. It should be a Senator’s prerogative to object to

anything that is trying to be done unanimously, but there is no good reason for it to be

done in the darkness of night.

The simple message is there are now 68 Senators | am representing at this

microphone this morning: 56 Democrats, 2 Independents that caucus with the

Democratic Party and 10 Republicans. They have all said in writing, they want to

abolish the secret hold and they will not participate in secret holds.

The secret holds a courtesy granted to Senators at the expense of our

democracy, and democracy is only as strong as the faith the American people have in it.

They must believe that it truly is a democracy, and the hit our democracy is taking at the

expense of secret holds is not worth the convenience to Senators to avoid the

accountability.

This is a political era where | think it is obvious that secret holds have been used

by both sides of the aisle as a political tool, not as a method to take more time to learn

about a nominee or to get questions answered, but as a political tool in the overarching

game of the success of our team is the failure of the other team. And | indict both

parties for this conduct. It is not just the Republican Party that is now in the Minority.

| think both parties are guilty of it.

And it is that game, that the success of our party is defined by the failure of
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yours, that is leading to the cynicism that is rampant in America right now about what

we have chosen for careers, and | cannot blame them, especially if we cannot find it

within ourselves to do away with the secret hold.

If we can do away with the secret hold, then | think we maybe will be striking the

note that America is looking for--that we can, on a bipartisan basis, say there are certain

traditions here that maybe are not such a good idea anymore, that openness and

transparency is what the people of this Country deserve. This is an urgent matter.

We have laws on the books, but they are not enforceable. | look forward to

working with this Committee, and with Senator Grassley and Senator Wyden, to find the

right approach that is enforceable. The attempts have been incredibly important, that

Senator Grassley and Senator Wyden have made to end this practice, but the problem is

the enforcement. Thatis where the rubis. That is where Senators want to avoid

those uncomfortable moments that they are going to be called on the carpet and

enforced to name who they are holding and why. That is the key here.

And in the coming days, | will be working as hard as | know how, with Senator

Grassley and Senator Wyden, through their leadership and the leadership of this

Committee, to find the right approach, so that we can get this done once and forall. |

think America deserves it.

Thank you, Mr. Chairman.

[The prepared statement of Senator McCaskill submitted for the record:]

Chairman Schumer. Well, | want to thank all three of our colleagues for really
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excellent and passionate testimony.

| have to say after all the years that Senators Wyden, Grassley and McCaskill

have worked on secret holds, | believe it is an idea whose time has truly come not de

jure, if you will, but de facto, relating to Senator McCaskill’s point. We are going to

work together to end secret holds, and | commit to the three of you today that | will

work with you to achieve that end.

With that, | thank our three witnesses for coming, and we will now go to opening

statements.

Senator Udall, would you like to say something?

OPENING STATEMENT OF SENATOR UDALL

Senator Udall. Thank you, Chairman Schumer, and thank you for holding this

hearing. |very much appreciate--

Chairman Schumer. Before you begin, Senator Udall, and then after you,

Senator Alexander, | have to step out for a brief second.

Senator Udall. [Presiding.] Okay. |appreciate the testimony today of our

three colleagues.

Over the past few months, during this series of hearings, we have discussed and

debated example after example of how the filibuster in particular and the Senate’s

incapacitating rules in general too often stand in the way of achieving real progress for

the American people. Today’s topic, secret holds and the confirmation process, is just

one more example of how manipulation of the rules continues to foster a level of
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gridlock and obstruction unlike any we have ever seen before.

| want to commend Senator McCaskill for her dedication to transparency and
government. Her fight to end the practice of secret holds is a worthy one that |
wholeheartedly support.

Earlier this year, | was proud to sign onto her letter, and today we have heard
from her, and she has gathered enough to support to surpass the 67-vote threshold
required to consider and amend the Senate rules. That is no small task, as everyone in
on this Committee would attest. She should be congratulated for her work, as should
all of our colleagues, Democrat and Republican, who have signed onto this effort.

This bipartisan effort is proof that we are capable of working together. But the
mere fact that we have to have this conversation, that Senator McCaskill had to work
for months for 67 votes, to change rules that the Constitution clearly authorizes us to do
with a simple majority vote, illustrates that secret holds are just another symptom of a
much larger problem.

The problem is the Senate rules themselves. The current rules, specifically Rule
V and Rule XXII, effectively deny a majority of the Senate the opportunity to ever change
its rules, something the drafters of the Constitution never intended. As | have
explained numerous times throughout this series of hearings, a simple majority of the
Senate can adopt or amend its rules at the beginning of a new Congress because it is not
bound by the rules of the previous Congress. Many colleagues, as well as

constitutional scholars, agree with me.
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It is through this path by a majority vote at the beginning of the next Congress
that we can reform the abusive holds, secret filibusters and the broken confirmation
process. We can end the need for multiple cloture votes on the same matter, and we
can instead begin to focus on the important issues at hand.

Now critics will argue that the two-thirds vote requirement for cloture on a rules
change is reasonable. They will say that Senator McCaskill managed to gather 67
Senators, so it must be an achievable threshold. As | said a moment ago, | commend
her for her diligence in building support to end secret holds, but | think it is also
important to understand that other crucial reform efforts have failed because
inexplicably it takes the same number of Senators to amend our rules as it takes to
amend the United States Constitution.

The effect of holds on both legislation and the confirmation of nominees is not a
new problem. InJanuary, 1979, Senator Byrd, then Majority Leader, proposed
changing the Senate rules to limit debate to 30 minutes on a motion to proceed. Doing
so would have significantly weakened the power of holds and thus curbed their abuse.
At the time, Leader Byrd took to the Senate floor and said that unlimited debate on a
motion to proceed, “Makes the Majority Leader and the Majority Party the subject of
control, and the will, of the Minority. If | move to take up a matter, then one Senator
can hold up the Senate for as long as he can stand on his feet.”

Despite the moderate change that Senator Byrd proposed, it did not have the

necessary 67 votes to overcome a filibuster.



468

469

470

471

472

473

474

475

476

477

478

479

480

481

482

483

484

485

486

487

488

23

Efforts to reform the motion to proceed have continued since. In 1984, a

bipartisan study group recommended placing a 2-hour limit on the debate of a motion

to proceed. That recommendation was ignored.

In 1993, Congress convened a Joint Committee on the Organization of Congress

to determine how it could be a better institution. Senator Peter Domenici, my

immediate predecessor, was the Co-Chairman of the Committee and at the hearing he

said, “If we abolish the debatable motion to proceed, we have gone a long way to

defusing the validity of holds because a hold is predicated on the fact that you cannot

get a bill up without a filibuster.”

Despite a final recommendation of the Joint Committee to limit debate on a

motion to proceed, nothing came of it.

Talking about change and reform does not solve the problem. We can hold

hearings, convene bipartisan committees and study the problem to death; until we

agree that the Constitution provides the right for each Senate to adopt its rules of

proceedings by a majority vote, there will be no real reform.

Thank you, Chairman Schumer.

And | would just ask that an April 19 Roll Call article titled, “In Senate, Motion to

Proceed Should be Non-Debatable” be included with my statement in the record.

Thank you.

Chairman Schumer. [Presiding.] Without objection.

[The prepared statement of Senator Udall and information submitted for the
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record:]

Chairman Schumer. Again | want to thank Senator Udall, not only for his

excellent testimony today and his excellent opening statement, but also for his interest

in this issue. It which helped importune this Committee to call this series of hearings.

Senator Alexander.

OPENING STATEMENT OF SENATOR ALEXANDER

Senator Alexander. Thanks, Mr. Chairman, and thank you for having the

hearing.

To put matters in perspective from my point of view, to begin with, one, | have

supported abolishing secret holds and will again and was one of ten Senators to write

the conferees in 2006 in saying do what we voted to do.

Two, there is nothing new about them. | have told the story here of how when

President Bush, the first, nominated me for Education Secretary, Senator Metzenbaum

held me up for three months, and how Senator Rudman was held up by a Senator. He

found out who made the hold and ran against him and beat him. So this all goes back

through history.

And at the beginning of this Congress | convened a couple of bipartisan

breakfasts on the subject of slow confirmations, and | wrote an article and made a floor

speech called “Innocent Until Nominated” out of concern that President Obama and

other Presidents were not being allowed to get people in place. | found it was a little

more complicated than it seemed. One reason was the President was slow making
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nominations.

But | am willing to do more of all that and would like to see us address that in a

bipartisan way, and | ask consent to include my article “Innocent Until Nominated” in

the record of the hearing.

Chairman Schumer. Without objection.

Senator Alexander. | also appreciate Senator Bennett’s comments on numbers.

As | heard the Chairman’s numbers, the 65 executive nominations that were approved

yesterday bring down to 45 or 53; the number is still pending. That is about the same

as President Bush had at this time, 45.

And we do know who was holding those up. It was the President. It was the

White House. According to the Republican Leader, the White House persuaded

Senator Reid to object to moving those nominations unless they included Craig Becker,

who in a bipartisan vote was not approved to go on the NLRB because of the fear that

he might eliminate the secret ballot in union elections by administrative fiat. So the

White House then agreed to remove his name from the list, and all 64 nominations went

through.

So there was no Senator holding up those 64. It was the White House, and we

do know who did that. So that is important to say.

| think Senator McCaskill is right, that the problem with this idea is not the idea

of getting rid of secret holds; it is enforcing that.

And | would suggest that a better way to approach the problem, if the problem is
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delayed nominations, is simply to use the rules that we have. Senator Byrd suggested

that might work. We did a little computation, and let’s look at this month. The

Senate has accomplished nothing in the last three weeks except by unanimous consent.

So Senator Reid could have moved on any controversial nomination on the 7th--that

was the Monday we came back--to bring up nominees, and by the end of this week he

could have forced through 8 controversial nominations if he had 60 votes.

That would have respected the weekends, that would have respected the

no-vote days, and it would have required a few all-night sessions. So that might have

persuaded those who objected not to object to others.

If Senator Reid wanted to continue to do that next week, he could have had 12

done, respecting weekends and no-vote days.

So the Majority Leader can bring up a motion. No motion to bring up an

executive nomination requires 60 votes; it just requires 51. So the Majority Leader

already has the authority.

And insofar as legislation goes, the nature of the Senate is that it is a place to

have unlimited debate and the right to amend, and so it is not a place where a freight

train is supposed to run through. Itis just the reverse of that. It is a place that

operates by unanimous consent for a reason. If we change things, as the Senator from

New Mexico would propose, we would have two Houses of Representatives operated by

a majority vote. That might seem fine when you are in the Majority, but the shoe can

quickly be on the other foot. It might be on the other foot by next year.
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And what if the freight train running through the Senate is not the Democratic

freight train, but the Tea Party Express? There might be some members who are on

the other side of the aisle who would like to use their Minority rights to protect, say,

privatization of Social Security or John Bolton as the United Nations Ambassador, which

is exactly the way they used those votes before.

So secret holds, we should get rid of them. Getting rid of the Senate’s ability to

protect Minority rights and defend against the tyranny of the Majority and slow things

down so we can have a consensus as we did on Social Security, Medicare, civil rights,

rather than run things through with a partisan vote as we did on health care, that is

really what the debate is about, and that is why these hearings are important.

Thank you, Mr. Chairman.

Chairman Schumer. Thank you.

OPENING STATEMENT OF SENATOR WARNER

Senator Warner. Thank you, Mr. Chairman. |apologize about being late and

missing our colleagues’ comments.

| have to preface this by just saying as a new guy here and somebody who has

never been a legislator--1 have been a CEO in business and a CEO at the State level--|

have enormous respect for the Senate and its traditions. Some of the traditions just do

not seem to make sense. | mean | think, and | do believe that we can respect the

traditions of this institution, that we can respect the rights of the Minority. | concur

with Senator Alexander’s comments about protecting those rights, but | cannot in any
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way explain to folks in Virginia, why in a kind of a secret way someone can put

somebody’s future on hold indefinitely makes any sense.

When the American public questions what we are doing in the first place up

here, to explain that this courtesy that was my understanding historically created back

in the time when folks came to Washington on horseback and they wanted to have a

courtesy to make sure that they could have somebody put on hold until the Senator got

here, to say that in the 21st Century, even as bad as air traffic may be, that that needs to

be maintained, and that people are not willing to fess up and explain why they are

against someone being confirmed and then have that vote on someone, makes no sense

to me. | have been proud to be with Senator McCaskill and Senator Whitehouse as we

collected those colleagues’ efforts. | know we are at 67 right now. | think there are a

number of other colleagues who may join us. | would love to see this hit 75 or 80 and

truly be a bipartisan effort. It is long overdue, and the sooner we can act on this the

better.

Again as somebody new, | hesitate to counter Senator Alexander’s comments,

but this idea that we should be spending all our time going through cloture votes and

60-vote margins for nominees that are supposed to be viewed as somewhat

controversial because they have either been put on hold or someone wants to filibuster

them, and then they pass, as the case of a judge that we had up for the Fourth Circuit

that was a former Supreme Court in the Commonwealth of Virginia, supported not only

by both Senator Webb and | but also by our Republican Governor, Governor
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McDonnell--to have Barbara Keenan left in limbo for months on end and then confirmed
99 to nothing.

| may not be a total student of American history, but my memory of civics class
in American history is that the filibuster has been traditionally reserved for issues of
great consternation and requiring that supermajority and requiring being able to protect
the rights of the Minority. It is a sham to me when we have the time of the Senate
delayed to go through all this process and then time and again these judges are
confirmed, and others are confirmed, at north of 90 votes. | do not get it.

And again, respectful of the Senate’s rules, it seems to me to be a waste of time.
It seems to be an abuse of power. It seems to me to be reflective of if we are going to
attract good people. Whether there is a Democratic President or a Republican
President, | think we will not attract quality folks.

I think Senator Alexander’s comments about innocent until nominated reflect a
lot of the feeling around here. Yes, it is true that perhaps majorities can turn, but if
this becomes the rule de jour on a going forward basis, we are going to, | think,
undermine the ability for any administration to get their people in place in a timely
manner.

It is ridiculous that 18 months into this President’s Administration, we have so
many senior members of this Administration still waiting to see whether they are going
to be able to serve. As a business guy and as a former governor, that is simply

unacceptable.
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So | look forward to working with my colleagues on both sides of the aisle to try

bring a little--while respectful of the Senate’s traditions and respectful of Minority

rights--a little more rationality to this process.

Thank you, Mr. Chairman.

Chairman Schumer. Well, | thank you, Senator Warner, for your excellent

comments, and again you are right. Senator Alexander calculated it would take us

eight days to do four nominees, or four days to do eight nominees. They need 60

votes, and that is your point here. They do not give us the 60 votes, and then we have

wasted all that time on the nomination.

Senator Warner. And if they do get 60 votes, then--

Chairman Schumer. Well, once they come to a hold agreement, but you cannot

do them seriatim without 60 votes. That is the way it has proceeded.

Okay. Well, we have three excellent witnesses, and | would like to call them

forward. | will introduce them as they come forward.

We first have G. Calvin Mackenzie. Professor Mackenzie is currently the

Goldfarb Family Distinguished Professor of Government at Colby College. He is author

of several books including The Politics of Presidential Appointments and Innocent until

Nominated: the Breakdown of the Presidential Appointment Process. Professor

Mackenzie is a graduate of Bowdoin College and has a Ph.D. in Government from

Harvard.

W. Lee Rawls is on the faculty of the National War College and is an adjunct
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professor at the College of William and Mary. He is the author of the book, In Praise of

Deadlock: How Partisan Struggle Makes Better Law. Professor Rawls served as Chief

of Staff to Majority Leader Bill Frist, as Chief of Staff to Senator Pete Domenici, and as

Assistant Attorney General for the Office of Legislative Affairs at the U.S. Department of

Justice.

Finally, Thomas Mann is the W. Averell Harriman Chair and Senior Fellow in

Government at Brookings. He has also served as the Executive Director of the APSA,

the American Political Science Association, and co-authored the book The Broken Branch

and many articles on congressional reform. He has taught at Princeton University,

Johns Hopkins University, Georgetown University, the University of Virginia, and

American University.

We thank all three of our distinguished witnesses. | have read their

testimonies. They are excellent. They will all be submitted to the record. Each of

you may proceed as you wish, and if you can limit your statements to five minutes, the

Committee would appreciate it.

Professor Mackenzie, you may begin.

STATEMENT OF G. CALVIN MACKENZIE, THE GOLDFARB FAMILY DISTINGUISHED
PROFESSOR OF GOVERNANCE, DEPARTMENT OF GOVERNMENT, COLBY COLLEGE

Mr. Mackenzie. Thank you, Mr. Chairman, Ranking Member Bennett and

members of the Committee, for having me here.

For almost 40 years, | have been a student of the presidential appointments
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process, and in that time | have interviewed hundreds of presidential appointees,

observed scores of confirmation hearings, collected and analyzed reams of data on this

process. That is the work of scholarship, and that is my business. | am not partisan.

| have no ox to gore and no one’s axe to grind.

What has carried me through all of these years is a simple notion, and that is

that in a democracy the purpose of an election is to form a government. Those who

win elections ought to be able to govern. That is, to say simply, there ought to be a

presidential appointments process that works swiftly, effectively, rationally, to permit

the President to recruit and emplace the talented Americans whose help he or she will

need to govern this country. Nothing, it seems to me, could be more basic to good

government. But we do not have a presidential appointments process that works.

In fact, in this wonderful age when new democracies are blooming all over the

world, many of them have copied aspects of our Constitution and our government. But

one process that no other country has chosen to copy is the way we fill the top

executive posts in our government. And for good reason. Even those untutored in

democracy know a lemon when they see one.

Our appointments process now undermines the very purposes it was designed to

serve. It does not welcome talented people to public service; it repels them. It does

not smooth the transition from the private to the public sector; it turns it into a torture

chamber. It does not speed the startup of new administrations elected by the

American people; it slows that process to a standstill.
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Blame for this, for the deterioration of the appointments process, lies at both

ends of Pennsylvania Avenue. This Committee’s jurisdiction does not extend to the

other end of the avenue, so let me focus on the Senate confirmation process.

There are problems with this process, but primary among those are delay,

redundancy, inconsistency and uncertainty. The confirmation process is not the sole

source of delay in filling executive or judicial positions, but the simple fact is that it takes

far too long to confirm presidential appointees. The time required for a typical

confirmation, not a controversial one, a typical one, has steadily grown over the last

three decades. Even with a Senate controlled by his own party, as the Chairman

indicated in his opening remarks this morning, President Obama’s appointees have been

confirmed more slowly than any of his predecessors.

Why is this? Well, first there are too many appointees and too many hearings.

For the first 130 years of our history, there were no confirmation hearings at all. Now

we hold them for even for the lowest ranking nominees in all agencies, creating

scheduling nightmares for Senate committees, overworked staffs, and long delays for

many nominees.

That problem is compounded by the growing use of holds, which you have a

heard a lot about here this morning. For scholars like me, holds are a formidable

research problem. Counting them is a little like counting moonbeams or weighing fairy

dust; they are awfully hard to see. But we all know that holds, especially in the

confirmation process where nominees make especially convenient hostages, have
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become epidemic in the Senate.

Filibusters are another source of delay. Nominations are rarely filibustered in

practice, but the threat of a filibuster has become so common and constant that we

now know that it takes 60 reliable supporters in the Senate to get almost anybody

confirmed.

Delay occurs as well because every nominee must now endure an obstacle

course that is littered with questionnaires, reports, investigations and vetting. These

are inconsistent in the information they seek, and they are often redundant, especially

of similar investigations and questionnaires managed by the White House.

All of this imposes a heavy burden of uncertainty on those who are willing to be

nominees. Once they agree to enter the appointment process they never know when,

or if, they will emerge. When a friend says | have been nominated by the President to

a position in government, is it congratulation or commiseration which we offer?

These are human lives, and | think this is a very important part of this concern

that is overlooked. Good people have agreed, often at significant personal sacrifice, to

serve their Country. Far too often, we treat them like pawns in a cruel game. They

are forced to put their lives on hold, to step aside from their careers and jobs, to forego

income, and then to twist in the wind while the fates of their appointments are decided

by a Senate with little or no sense of urgency.

We must do better than this, and | believe that we can. We have recognized

the ailments of the confirmation process and the cures for those ailments for a long
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time. | have suggested some of those in my written testimony, and | would be pleased

to talk about those in our question period after this.

But what is needed now, more than anything else, is simply some common

sense, some commitment to undertake this task and, most importantly, some

leadership. | commend this Committee and its Chairman and its members for taking

on that task, and | hope you are successful in doing it.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Mackenzie submitted for the record:]

Chairman Schumer. Thank you, Professor Mackenzie.

Mr. Rawls.

STATEMENT OF W. LEE RAWLS, FACULTY, NATIONAL WAR COLLEGE AND ADJUNCT
PROFESSOR, COLLEGE OF WILLIAM AND MARY

Mr. Rawls. Thank you, Mr. Chairman. Thank you, Senator Bennett. My

pleasure to be here.

| think of the three folks before you, | will be the minority voice with respect to

the nominations process, both judicial and for the Executive Branch nominees. My

written testimony is basically an unrepentant defense of extended debate. My view is

that whatever bipartisanship, moderation, continuity and consensus that are anywhere

to be found in the American legislative process come from the filibuster. Absent that

leverage, it will not exist. So my feeling is the Senate plays an extremely important

role where this point of leverage from the Minority requires that all parties sit down and
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negotiate, and sometimes it works, sometimes it does not.

| have in my mind the filibuster as a two-sided coin. On one side, you have the
virtues | have just mentioned. The other side, you have the fact that matters are
slowed down to the point that individual members, as expressed here today, feel
extremely frustrated.

My belief is the U.S. Senate is unique in the known legislative universe. Itis
unique because of the permissive rules involved and Minority rights, and that any
change with respect to the rules, with respect to extended debate, would fundamentally
alter the DNA of the United States Senate and how it works.

In addition, America, despite all the failings indicated, is still the richest, most
powerful Nation in the world, and so | think the Committee should be very cautious
when it considers any changes to one of the key branches in the constitutional scheme
for separation of powers, recognizing that the filibuster was not in the original
Constitution.

With my defense of first principles on the filibuster on the record, let me just
turn quickly to the issues before the Committee today, basically the nominations
process, and | my counterpunching views on several matters.

First, when | was nominated to be Assistant Attorney General for Legislative
Affairs, | was held up. | was held up by a member of today’s Majority. And, lo and
behold, it was for good reason. Now | felt that it was something of a waste, but it took

us a while to negotiate, to get through, but | certainly recognized the rights of that
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particular member, and he had a particular gripe with respect to the department at the

time.

| was held with two other nominees of the department. My view at the time

was he should have held them and not me because my job is to go down to the

Legislative Affairs and take phone calls from the members. | felt like | deserved

something like combat pay rather than to be held, but we will leave that as a personal

view.

| would like to echo Professor Mackenzie’s view that there are just too many

nominees that come to the Senate for review. It would not take much to cut that by a

third to a half. It has become very elaborate. We have tax documents. We have

investigators. | was at the FBI for a while. We have all sorts of people that works on

this. We spend a lot of time.

| think the members should just ask, who do we really want to talk to? And my

criteria would be if a member of a committee wants to talk to the individual nominee, is

willing to meet with them and goes to their hearing, then that nominee should be

subjected to advice and consent. Absent that, | hate to say it, but something like

Assistant Dogcatcher at the FEC, | do not see why the members are spending their time

on that many nominees.

Generally, the Cabinet goes pretty quickly, and then we just lose track

somewhere with respect to middle management, and | think there is a compelling case

to be made for moving faster with respect to middle management. One of the things
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is just to focus, set priorities. And if | had a gut instinct it would be that the problem

really comes mostly from committee staff on both sides that are reluctant to surrender

turn. The member themselves would be really quite willing to set priorities.

On judges, my view is, having been here in the Senate as Chief of Staff for

Senator Frist when we had a 51-49 margin, that | have a tough time pulling out the violin

for folks who have a 59-41 margin. So | will, in a sense, take a pass on that. The

judges are lifetime appointees, and | think some close scrutiny is completely in order.

Again, | think it is a matter of focus.

The last point | would make is that when | was with Senator Frist we spent a lot

of time on nominees. We even kept some of the members of the Majority and

Minority in all around the clock on one occasion. So, | am probably on a different

wavelength than some of my colleagues here.

Given that, | would be prepared to discuss any nuances in question and answer.

[The prepared statement of Mr. Rawls submitted for the record:]

Chairman Schumer. Thank you for your counterpunches, Mr. Rawls.

Mr. Mann.

STATEMENT OF THOMAS E. MANN, SENIOR FELLOW, GOVERNANCE STUDIES AND THE
W. AVERELL HARRIMAN CHAIR, THE BROOKINGS INSTITUTION

Mr. Mann. Mr. Chairman, Mr. Ranking Member, Senators Udall and Warner,

first of all, | want to commend you for holding this series of hearings on filibusters and

holds.
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We have seen now through the testimony that has come before us, through
statements by Senators and discussions, that changing norms and practices regarding
the use of filibusters, holds and cloture petitions have produced something very
different than what my dear friend Lee Rawls has been talking about--that in fact, in
recent years there has been an extraordinary increase in the frequency of extended
debate-related problems on major measures and nominations that come before the
Senate. We also ought to face up to the fact that this is driven by the ideological
polarization of the parties in the Country and in the Senate, combined with the
increased partisanship that flows from it and the fact that Majority Party control can
change in an election. The stakes are so high that the incentives are powerfully driving
a form of behavior that a colleague who testified earlier, Steven Smith, called a
procedural arms race by both the Minority and responses by the Majority, that have
diminished the Senate as an institution and weakened the Country’s capacity to govern.
Those are serious charges, and | commend you for wrestling with them because the
Country depends upon it.

My testimony adds to the evidence, the statistics that the Chairman gave, that
my colleague Cal Mackenzie has given on judicial nominations and senior executive
positions, and | will not take the time to go through those now.

The reality is that, of course, there are thousands, tens of thousands of
nominations that come before this body, and 99 percent are routine and confirmed, but

there are problematics with circuit court judicial appointments and with senior level
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executive appointment that cannot be denied. Confirmation rates have declined

dramatically in the courts. These delays in confirming appellate judges have led to

increased vacancy rates which have produced longer case processing times and rising

caseloads per judge on the Federal dockets. Moreover, the controversies and delays

over appellate judges are spilling over into district court appointments, which used to be

a pretty routine process.

The same evidence is available on senior executive positions. The delays are

really quite extraordinary, but you know the statistics actually understate the problem

because it does not look at the variability across agencies.

Some Senate committees have a practice of doing full-fledged IRS tax

investigations that depopulate, or disallow a new administration from populating,

staffing the Treasury Department when the financial system is on the verge of collapse.

There really is a tragedy in some of the stories. One nominee, a former colleague of

mine at Brookings, nominated for a crucially important position, waited 13 months in

the Senate--13 months over, we think, a minor tax matter that was the same as her

husband’s. They filed a joint return. He was confirmed in less than two months a

year earlier, but somehow her nomination was held up. These stories are legendary

and are a real problem.

Listen, Senators have long viewed the confirmation process as an opportunity to

express their policy views and to get the administration’s attention on matters of

importance today. But the culture of today’s Senate provides no restraints on the
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exercise of this potential power, no protection of the Country’s interest in having a

newly elected President move quickly and effectively to form a government. You just

cannot allow old rules to be so twisted by new norms and a culture of permissiveness

that really damage our capacity to govern.

There are things to be done. Secret holds are a start, but let me just suggest

that in many confirmations holds are public, but they are extended and do as much

damage as private holds.

So what | urge you to do, in conclusion, is think about increasing the burden on

those who wish simply to delay action--maybe 60 percent of those present and voting to

get cloture vote, maybe fast-tracking nominations as we have done with various other

measures before the Senate. Think ambitiously. This is a serious problem.

[The prepared statement of Mr. Mann submitted for the record]

Chairman Schumer. Thank you, Professor Mann, and | thank everyone for their

really excellent testimony.

| have to make a quick phone call, so | am going to call on Senator Udall to ask

the first round of questions. Then we will go to Senator Bennett. Then we will finish

up.

Senator Udall. [Presiding.] Thank you, Senator Schumer, and | thank all of

three of you for your very, very thoughtful testimony here today.

Professor Mackenzie, you discuss in your testimony the negative consequences

of the filibuster on the confirmation process. One possible reform you mention is the



870

871

872

873

874

875

876

877

878

879

880

881

882

883

884

885

886

887

888

889

890

42

resolution considered by this Committee in the 108th Congress, Senate Res. 138. That

resolution would have altered Rule XXII by placing a steadily decreasing threshold for

cloture on nominations until after successive votes, cloture could be achieved by a

majority.

The lead sponsor of that resolution was Majority Leader Frist, and its

co-sponsors included three current Republican members of this Committee.

Do you see any negative consequences with this proposal, and what if it was

extended to cover all matters and not just the confirmation of nominees as Senator

Harkin has proposed?

Mr. Mackenzie. Thank you, Senator. |do not profess expertise on all matters

before the Senate, so let me just address the question of confirmations.

One can understand that there may be a time when a Senator or several

Senators would like more time to contemplate a nomination. They would like to get

more facts. They would like to carry through an investigation that has not been

completed, or something of that sort. So there may well be a time when postponing

action on a nomination, whether it is through a hold or a filibuster, is appropriate.

But where is the end game in all of that? You see these processes through the

eyes of those Americans who have committed no crime other than saying yes when the

President asked them to serve their Country, and they have no idea when the end game

is going to occur, if it is ever going to occur.

| think a process like the one that would have a decreasing majority needed to
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sustain a filibuster or to bring it to cloture would make a good deal of sense, just to

force those who wanted more time to use that time in some profitable way and get it

done, and then let’s have an up or down vote on the nominee.

Senator Udall. Now Professor, and you heard a member of this Committee say

earlier that if we make any of these changes like you have just talked about, that we are

going to turn the Senate into the House and thus become exactly like the House. Do

you have any comment on that?

Mr. Mackenzie. It was the first time | had ever heard the words “freight train”

in the same paragraph with “the Senate.” That is not a fear that keeps most Americans

kept awake at night about.

| would ask those of you who have to make decisions on this: What does a

filibuster really accomplish other than delay and, in some cases, defeat of a nomination?

Does a filibuster change people’s minds?

Does it convert doubters into supporters for a nomination?

Is there an actual debate that occurs on a filibuster that people listen to and are

open-minded about?

| think anybody who follows this body knows the answers to those questions are

usually no, and that a filibuster is a procedural tactic designed to prevent, or at least

delay, a nomination from being confirmed. That is problematic for new

administrations, it is problematic for old administrations, and it is certainly problematic

for the people whose nominations are under consideration.



912

913

914

915

916

917

918

919

920

921

922

923

924

925

926

927

928

929

930

931

932

44

Senator Udall. Thank you.

Tom Mann, would you also respond to this idea that if we change the rules,

while also respecting Minority rights, that somehow we are turning the Senate into the

House?

Mr. Mann. Ildonot. The filibuster, the routine filibuster was never

anticipated by the framers when they purposely set out to design two very different

institutions. The length of term, the method of appointment, the size of

constituency--they expected the Senate to be the saucer to cool the hot tea or coffee of

the House, even without this.  So | think there are other safeguards built into the

system.

Having said that, you can go a long way in adjusting the rules of the Senate

without completing eliminating the possibility of a determined Minority stopping some

action in the Senate. You can do many things short of a blanket ultimate Majority

cloture vote, although | am not arguing against that or for it. | am saying there are

many things you can do.

You could say the nomination process to staff an administration should be so

routine a part of a new presidency or a new governorship that that is going on to a

separate track. It is already on the Executive Calendar. You could set up rules that

have a time limit associated with that, and you would not have to go through the

trouble of filing cloture motions.

It seems to me there are various ways of making adjustments in the rules to
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confront the reality that they are producing, in this new world of polarized politics and

self-indulgence of individual Senators, a very destructive pattern of behavior.

Senator Udall. Thank you, Chairman Schumer. Thank you very much.

Chairman Schumer. [Presiding.] Thank you.

Senator Bennett.

Senator Bennett. Thank you very much, and thank you for your testimony, all

of you.

| wish this were a college seminar where we could get more deeply into all of the

issues that you raise because | have a number of reactions to some of the things that

you are saying. The first one, coming out of my own experience, is that there is a

judgment call that is made in this situation, and it is made by the Majority Leader.

Let me give you an example out of my own experience. |do not use holds as a

regular device. Very, very seldom, do | put a hold on any nomination, and | always do

it publically. 1do not play the secret hold game.

This Administration performed something--we will not get into the details and

take the time--that | thought was absolutely egregious and outrageous, and the only

way | could demonstrate my concern about that was to put a hold on a nomination. It

was David Hayes, the Deputy Secretary of the Interior, against whom | have absolutely

nothing, no objection whatsoever, but the only way | could demonstrate my outrage at

what the Administration and the Secretary of Interior had done was put a hold on Mr.

Hayes’s nomination.
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You say you do not see the point? | immediately got everybody’s attention to
the issue that | was talking about, and | had no other leverage with which to do that.

| got a phone call from the Majority Leader: Bob, what is the problem?

| described the problem.

He said, that is legitimate. See if you can work it out.

| had a phone call from Ken Salazar. We talked the thing through. As it turns
out, we cannot work it out, at which point | get a phone call from the Majority Leader:
Bob, | am going to have to file cloture on David Hayes’s nomination.

All right, fine. He files cloture.

| go to my fellow Republicans, make a presentation to them as to what had been
done by the Department. Republicans who have absolutely no understanding of a
public lands State, who come from the East Coast original 13 colonies, do not have the
slightest idea what | am talking about, said to me, well, if they could do this to your
State, maybe they could do this to mine, and we are going to stand with you.

And we defeated that cloture petition, whereupon | get some more phone calls,
and some more negotiation goes on. Ultimately, while | did not get a reversal of the
proposal, pardon me, a reversal of the action, | get a commitment that David Hayes will
go to Utah, sit down with the constituents, experience firsthand--and he has told me
rather ruefully it was not the happiest experience of his life--the outrage that was there
in the State, and we got some kind of a progress going forward on it.

| do not think that that is a violation of anything the founders had in mind, and |
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do think that is something that a member of the House could never, ever do. So | do

suggest that we might be turning the Senate into the House if we get rid of this.

Now, by contrast, do any of you know the individual whose nomination from

President Obama, in a Democratically-controlled Senate, whose nomination has been on

the calendar the longest?

Mr. Mann. A member of the FEC.

Senator Bennett. Right, John Sullivan, who has been nominated for the FEC.

Do you know who is holding him? It is not a secret hold.

All right. It is Senator Feingold and Senator McCain.

All right. Take the example | just gave of my experience with David Hayes.

The Majority Leader made a decision to file a cloture petition because he felt David

Hayes’s nomination was sufficiently important that he move forward, and he ultimately

prevailed because | could not hold of the Republicans all of the time on that one. We

got the attention we wanted, and then there were Republicans who said | cannot keep

voting against cloture on this, Bob, and the thing moved forward.

The Majority Leader has made a decision not to proceed for John Sullivan, and

he has been on the list longer than any other nominee. This is not a decision the

Minority has made. This is a decision the Majority Leader has made, and | am not

guestioning (A) his right to make it or the fact that he may have made the right decision.

But let us understand that the way the institution works is not quite the way it

may sound in a classroom. And there are ways to break a filibuster, there are ways to
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move a nominee forward, and there are ways to make political points.

Back in the time when | was in the Minority the first time, we had a Majority

member who was mad at the Department of Interior, who put a blanket hold on every

nomination out of the Department until he got what he wanted in terms of a National

Park designation. And it was very frustrating to every one of us on the Committee.

| was on the Interior Committee. Now it is called the Natural Resources and

Energy. |am old enough to call it the old Interior Committee.

Every nominee before that Committee was held up by this Senator, and the hold

was honored. That blanket hold on every nominee regardless of who they were--he

did not even know their names--was honored by the then-Majority Leader, George

Mitchell, and as a consequence nothing moved forward until the Senator got what he

wanted.

So | am opposed to secret holds, but | recognize in the volume of things--and |

think your point about the volume of nominations is legitimate--the Majority Leader

gets to make decisions here. | will shine the spotlight on this one, and | will quietly

endorse the position of the Senator who says nobody from this department can go

forward until that Senator gets what he wants, and it is the Majority Leader who plays a

role here that a lot of us are not paying attention to.

Not a question, but a reaction to our excellent panel of witnesses and the

comments that they have made to us, and if they want to react, | will assume that | will

take the time of the others who are not here and allow them to react on their time.
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Chairman Schumer. Well, that would be a change in the Committee rules, if

that is okay.

Senator Bennett. Allright. Never mind.

Chairman Schumer. Go ahead. Do you gentleman want to react to that?

Mr. Mann. Well, | just wanted to say, Senator, it is a classic collective action

problem. You tell a legitimate story of trying to get a foothold, some attention, to be

the squeaky wheel that gets the grease, that brings an administration’s attention to a

problem that you see.

What if every Senator does that, multiple times, sometimes for less serious

matters than you have raised? And we can come up with a lot of examples of those.

Then it begins to do real damage to the capacity of the Senate to operate, and to an

administration to get up and running.

You have other resources. You powerfully sit on committees. You have

influence over appropriations. You can hold press conferences. You can get

attention other than taking nominations hostage. And it may just be that the cost of

you and 99 of your colleagues doing this on a regular basis is too great, and you ought to

use other resources.

Chairman Schumer. Senator Warner.

Senator Warner. Thank you, Mr. Chairman.

A couple of comments, first of all, Senator Bennett, you started | think very good

comments with something that increasingly seems to be absent. You said it has to be
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used with judgment. | have enormous respect for you, and | could live with the

situation as long as we got rid of the secret holds, as long as there were 99 Bob Bennetts

all exercising some level of judgment.

| do want to try to let Mr. Rawls, who | know is chomping at the bit. | am going

to give you good time to weigh in here.

But | have to tell you, again as a new guy and never been a legislator, | am

increasingly concerned. | hear it on myside. |heariton yourside. Thisisan

institution where it seems like people start to hold grudges that have nothing to do with

policy, and | have heard time and again from Minority members now, well, we are doing

this because you guys did it.

You know, | am trying to be this bipartisan guy, and they are: Well, we are

doing this because you guys did it when we were in the Majority.

Lord knows if it flips back and the Republicans are in the Majority, you are going

to have an awful lot of Democrats who go through this litany of people. | just do not

know how you run a modern, 21st Century government in that fashion.

| am very biased as a non-legislative background, that | think, in short, the chief

executive ought to have their team in place. If there is something wrong with

somebody, it ought to be debated and the person ought to be voted up or down. And

if they stink, the CEO ought to replace that person with somebody else.

| am not sure it is an all or nothing proposition. There may be a proposition

that says get rid of secret holds, and then you have some judgment, and if you go



1059

1060

1061

1062

1063

1064

1065

1066

1067

1068

1069

1070

1071

1072

1073

1074

1075

1076

1077

1078

1079

51

beyond X you only got so many cards you got to play. |do not know what the right,
but there should be some way we could sort through this.

| do want to make sure Mr. Rawls, who | would have gone to even earlier
because as a William and Mary adjunct professor | want to honor that, if he actually
lived in Virginia as opposed to Kensington, Maryland.

Mr. Rawls, | guess the thing | want you to respond as the counterpuncher is the
use of filibuster. 1do not see it as anything, agreeing with our other witnesses, in most
cases, other than delay when the person is then confirmed 99 to nothing, or 95 to
nothing. If the person is confirmed even 80-20, even 90-10, there is still somebody felt
strongly enough to make the case, and they may have lost the case, but they made the
case for some reason.

There was no case made when people are confirmed unanimously after being
held in limbo for extended periods of time, whether you are judges or as Professor
Mackenzie said.

| have had the challenge of trying to recruit people to government. It is a hard,
hard challenge. Never before have we needed more quality people to be willing to
serve. If you are left in limbo for months, and now going on years on end, | do not care
whether it is a Republican or Democratic President, we are not going to get good folks.

So | just ask you this; how do you jar that need to have a thorough examination
with these unanimous or near unanimous votes on these items?

Mr. Rawls.  Strangely enough, there is consensus at the table on the need to
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severely pare the number of nominees that get advice and consent. Once you say

advice and consent in the Constitution, and then you have any form of delay and

extended debate, you are going to get various examples.

| have to say that Senator Bennett’s world that he described is more than my

world during my 13 years of staff on the Hill, where there are lots of negotiations.

Usually nominees have a mentor or godfather, either in the Executive Branch or here.

When that nominee is in trouble, the first thing the mentor does is get to the Hill and

start talking and work it through. | have personally been part of a fair number of

examples where things have worked through. So | just say that is more my world.

Senator Warner. | would ask you to do a real-time check with some of your

colleagues right now. As a new guy, that is not my experience of what is happening.

Mr. Rawls. So my reaction would be, first, get the number of nominees down.

As an executive for the State of Virginia, if you were having trouble with the legislature

and they had 100 and you said to them: Why don’t we really look at 10 and let’s fight

those fights, like Senator Bennett fought? Then get rid of the other 90. They do not

need to come up.

| am not an expert on the number of military that come up here, but you get

dumped thousands of military nominees.

Mr. Mann. Sixty-five thousand.

Mr. Rawls. Sixty-five thousand from the U.S. Military, that is some monster

waste. Then occasionally a member of one side or the other holds them all for some
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purpose, and you have a flap.

So | think that not to put the full burden on the Senate, but | think the Senate

itself should take a look at the nomination process. At the Department of Justice,

there are five or six folks you need to be concerned with. You do not need 20 or 30

and all that machinery that goes with it. So | suggest that for starters. Then if you

have a problem after that, then you can keep grinding away.

| would make one point made with respect to circuit court nominees. This is

the real issue on the judges’ side.

Districts move, they get slowed, but they go through, and usually they have a

home State Senator that starts fighting and holding the other guys’ stuff at some point.

The Supremes are so in the public that you play that. It is at a higher order.

The circuits are where the risk is. | do not have an easy piece for it because in

fact both sides have activated large-scale groups that follow these nominees very closely

and engage when there is a nominee they do not like and urge one side or the other to

limit those circuit court nominees. So that is the dilemma before the Committee.

Because it is a lifetime appointment, | do not think you are going to get around the

conflict. And to the extent that the courts have become more activist over the years, it

just seems to me it is part of a fact of American life.

| would like to make one last--

Senator Warner. Can | just add one. | mean my time is way over, and the

Chairman is probably not going to invite me back.
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Mr. Rawls. Yes, | am probably over too.

Senator Warner. We have just done a lot of district court nominees that have

had to have been filibustered with 90 unanimous nominees. So it is not just circuit

court.

Mr. Rawls. Right. The only thing | would say is that this is a function of the

U.S. Senate has so much time each year in setting its priorities for nominees, and

legislation. The focus has been legislation. | do not think the Nation has been

diminished. Anybody that can do TARP, stimulus, major health care reform and getting

ready to pass financial reform is actually not broken and is not diminishing the United

States of America. If the fact is that a limited number of judicial nominees have been

held along the way because there has not been floor time, that comes with it. That is

the role of the Senate - setting those priorities.

And the only other point | would make is if you give up Minority resistance to

this, the role of the Senate vastly changes within the entire legislative machine. The

Majority of the Senate determines what gets conducted, strategically and operationally.

If you take away Minority resistance, the role the Majority Leader and his senior

leadership plays vastly changes in the whole game.

That is just a tirade on the side there.

Chairman Schumer. Thank you, Senator Warner and Mr. Rawls.

Senator Murray.

Senator Murray. Mr. Chairman, | just want to thank you for having this hearing,
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and Senator Bennett and all of the panelists who have participated. | have watched a
little bit from my office, and | just wanted to say | think this really an important
discussion. It affects not just our quality of life but a whole lot of people who have
been hung up in this process and any administration’s ability to get anything done.

| have joined with the majority of my colleagues in pledging to not use the secret
hold procedure. | think that is a good first step.

Particularly though, | find it very troubling that a single Senator hiding behind an
arcane rule of the Senate can obstruct the nominations of literally dozens of presidential
appointments usually, we are finding, for reasons that have nothing to do with that
person or their background or the issue at hand. Earlier this year, there was a Senator
who put a blanket hold on 70 nominees, and it was widely reported that the reason was
that he was focused on 4 of those 70 and really just 2 issues within their entire purview.

So to me, this is out of control, and we have to look at how we can change this,
so the Senate can function, so these individuals can be appointed. And really to me,
part of the problem is this secret hold. You do not even know who to go talk to, to
work out an issue at this point.

So | think this hearing is very important, and | am really pleased that the
Chairman and Ranking Member are having hearings and looking at how we can move
this.

| do not have a lot of questions. | just wanted to ask the panelists sort of both

sides of this. What is a valid reason for a secret hold? And secondly, are there other
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examples of the extremist use of this procedure besides the one | just mentioned?

Mr. Mackenzie. |do not think there is a valid reason for a secret hold.

| can imagine a circumstance when there might be a valid reason for a hold. |
have argued over the years that holds ought to be time-limited, say 14 days. Then if
the person placing the hold wanted to extend the hold, if they could get the
concurrence of the majority of the Senate to do that, they could extend that.

Senator Murray. So with 50 percent?

Mr. Mackenzie. But if--excuse me, Senator. Go ahead.

Senator Murray. A majority, 51 Senators?

Mr. Mackenzie. Yes, a simple majority.

But in a situation like the one that Senator Bennett described earlier, of having a
substantive policy reason for wanting to work something out with the Interior
Department, if 14 days is not long enough to do that and it is important enough to the
Senate to hold up that nominee, that person going through this process, for a longer
period, and a majority of the Senate would go along, that does not seem unreasonable
to me.

Secret holds, it is hard to make a brief for those.

Senator Murray. Mr. Rawls?

Mr. Rawls. Well, | have no defense on secret holds. | would have to say, and
maybe just because | am a little bit of a dinosaur, but usually when somebody, as one of

the staff when | was working in the Majority Leader’s office used to say, if somebody
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takes a hostage, wait for the ransom note.

So, as a general rule, at some point you can figure out who has the hold. So,

within the Minority or Majority, they are not secret.

If on a Committee, let’s say the Judiciary Committee, if the Majority member

were to go the Minority and the Minority member supported him, then it will not be

secret. We will let that Minority member know.

So | do not really know. | have to say at this stage | cannot say that | know

exactly how the hold process is working in the Senate. But it used to be you would

eventually penetrate, and you would know who it was, and then you would go over and

negotiate.

Senator Murray. But | do not get the point of secret. If | put a hold on

somebody, | want the world to know what | am fighting for, and | also want my

constituents to know what my logicis. | represent them. |do not come here

uniquely, just somebody with a grudge. |represent people. So everybody has a right

to know why | have placed a hold on somebody, and | need to make that public and

make my arguments.

So | do not understand the reason for secret.

Mr. Rawls. |do not either. | was just saying as a matter of course, and maybe

it is a lot worse today. Historically, you would find out who held, and then you would

go talk to them. Butifitis areal problem, then | do not have a brief on the secret side.

Senator Murray. Mr. Mann?
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1206 Mr. Mann. It has become a problem, much more so in recent times. Itis
1207  complicated. The holds are informal processes, right? They are an indication of the
1208  possibility of objecting to a U.C. if it is raised on the floor. So Majority Leaders have to
1209  manage this information, and right now it is not in their interest in managing the floor to
1210  publicize and embarrass an individual Senator who wants it to be secret.

1211 So having the full body take some action, taking a moral stand if you will, even
1212  though it is difficult implementing it and you have be wary of building a hold into the
1213  rules, which does not now exist, and therefore legitimizing it to an extent it would not
1214  otherwise be legitimized. That is a very important matter, and so | urge caution.

1215 But sometimes moral suasion and shame can go a long way. If you build a
1216  strong norm, with support on both sides of the aisle, that this is not the way to do

1217  business, you may have some luck. But | think you are going to have to go beyond that

1218 if youare really going to discipline this process.

1219 Senator Murray. Okay. Thank you.

1220 Thank you very much, Mr. Chairman.

1221 Chairman Schumer. Thank you, Senator Murray, and thanks for coming.

1222 | guess | am questioning last here because | did not go first. You are all against

1223  secret holds. |want to thank all of you for testimony.

1224 Senator McCaskill, | think, made the point that it is the enforcement that is

1225  difficult, if not impossible. You could make sure, if you wanted, that someone’s name

1226  was attached, but you know you could end up with the tradition that the Majority or
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Minority Leader would just put their name on all the time. Then there is an argument

that the opprobrium that would attach to a Minority or Majority Leader who just

blocked everything might discourage secret holds. | am not so sure that is true.

Of course, | want to get rid of secret holds. | think they are wrong, and at least

having someone’s name attached is better than having nobody’s name attached.

I also think your comments make a lot of sense, Professor Mann. To actually do

a rule, we would have to put a hold. We would make it official that holds exist, which

is now more by tradition. |am not sure that is good idea.

So what would you think of the idea, and | am going to ask all three witnesses

about this general question, the idea of a standing order as opposed to a rule change

which might do the same thing?

So those are my questions to you all.  Any thoughts on what would happen if it

was just the Majority or Minority Leader who became de facto the only objector ever?

Obviously, you can write in the law that if someone asked them to do it that person

would have to put their name in. It would be very hard to enforce, and there is a way

of not asking: Oh, gee, Majority Leader, | am not asking you to do this, but this would

really hurt my State, kind of thing.

So, what are your views about a rule versus a standing order, and your general

views about enforceability on secret holds? We are not arguing about holds now, but

secret holds.

So would you like to begin, Professor Mackenzie?
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Mr. Mackenzie. Sure. |do not have an informed opinion on the difference
between a standing order and rules change, but | think you are exactly right that the
Senate is never more ingenious than when it is trying to avoid constraints on the
behavior of individual members. | would expect that.

There used to be a Senator here who some people called Senator No. One can
imagine there might be a Senator Hold, who if you wanted to have a hold but did not
want to have it identified with you, you might go to this Senator and he or she would
willingly stand up and take the heat for that.

So one does not know. Enforceability is always going to be a problem, but | do
not think that ought to be a deterrent to going ahead and trying to make good rules.

Chairman Schumer. Mr. Rawls?

Mr. Rawls. | would put myself down as agnostic on rule versus standing order.
| had not thought about the Majority/Minority Leaders becoming the official holders,
and my gut is that is where you will end up. So that would be a substantial problem.

| had in fact even envisioned there might be that each side would have an official
designated as Senator Hold, but | do think it will flow then to the leadership. So | see
that as a fundamental problem, not one that | think is easily solvable.

So | think you are going to have a continuing problem with enforcement.

Chairman Schumer. Mr. Mann?

Mr. Mann. Mr. Chairman, | do believe there are enormous problems in

enforcing any kind of a prohibition on secret holds.
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| think there are two things you can do. One is to retreat back to Rule XXIl and

make changes in that that would achieve the objective, but that would probably lead

you to move in a more aggressive reform action than you may be prepared to do.

The other is really a matter of moral suasion, of building an expectation. |

mean norms change all the time in the Senate, and getting behind an effort to say what

is legitimate and sort of moral, and we live in an era in which transparency is

increasingly important in all aspects of our lives and of governance more generally.

So it may be that is the direction, which would lead me to say a standing order,

or a sense of the Senate, rather than trying to--I recommend against giving a hold a

formal standing in the rules. |think that would do real damage.

Chairman Schumer. Thank you.

One final question and then we will call it a day. Mr. Rawls mentioned limiting

the number of nominees who actually came before the Senate. He proposed, | guess it

would be object as you go, or something like that. People would have to demand a

hearing or whatever, and otherwise they would go through. Could you each talk about

limiting who actually has to be confirmed?

Mr. Rawls. And | was not for being that formal. | was just thinking that the

committee themselves should ask themselves which of these nominees do we want to

hear from, who do we actually want to meet.

Chairman Schumer. But did you mean generically or specifically, in other

words, the Assistant Secretary of Defense for Procurement? | do not even know if
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there is one.

Mr. Rawls. | was going to say generically.

Chairman Schumer. Generically.

Mr. Rawls. |think the committees should look at their nominees and then

make a concerted effort to reduce the number, so that there is a focus on the senior

folks that provide oversight, and | would leave that really--

Chairman Schumer. And then we would somehow institutionalize that, that

only these six people in the Department of Interior would need confirmation.

Mr. Rawls. Yes, yes, along those lines.

Chairman Schumer. What does Professor Mackenzie and Mr. Mann think of

that?

Mr. Mackenzie. | have argued for almost 30 years that there are too many

presidential appointees. | wish we could go back to 30 years ago when the number

was a lot smaller than it is now. What we thought was a nightmare then looks like the

golden age of presidential appointments now.

The system is overwhelmed. It is not just the system down here. In many

ways, it is the system at the other end of the avenue. The ability of a President, new to

government, to come into office, to find the hundreds of very good people with

enormously different skills sets--a lot of these are very technical jobs--and to get them

into the pipeline and down here, and then for all of you to deal with them, | think we

simply have not been able to do it very successfully. At some point, we ought to say
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maybe there are just too many of these.

Chairman Schumer. Mr. Mann, last word.

Mr. Mann. | strongly urge you to look into this. The Constitution gives the

Congress, under its advice and consent authority, to power to delegate to others,

including the President, the lone appointment of other officers of the Executive Branch.

So it is done by statute.

You could explicitly reduce the number of presidential appointees that require

Senate confirmation. That would still retain enough for the Senate to have, as Senator

Bennett’'s examples, where they could get the administration’s attention. But it would

clean up the process a great deal. It would be a huge advance.

Chairman Schumer. Great. And on that harmonious and concurrent note,

first, the record will remain open for five business days for additional statements and

guestions from Rules Committee members. Since there is no further business before

the Committee, we are adjourned.

| want to thank all the witnesses here and our colleagues on the Committee, as

well as my colleagues who testified today.

[Whereupon, at 11:45 a.m., the Committee was adjourned.]



