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THE ELECTORAL COUNT ACT: THE NEED FOR REFORM

Wednesday, August 3, 2022

U S. Senate
Commttee on Rules and Adm ni strati on

Washi ngton, D.C.

The comm ttee net, pursuant to notice, at 10:34 a.m,
i n Room 301, Russell Senate O fice building, Hon. Any
Kl obuchar, chairman of the commttee, presiding.

Present: Senators Kl obuchar [presiding], Wrner,
King, Padilla, Gssoff, Blunt, Cruz, Capito, and Fischer.

Al so present: Senators Collins, and Manchin
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OPENI NG STATEMENT OF SENATOR KLOBUCHAR

The Chairman. Al right. WeIlIl, thank you so nuch,
everyone. | wanted to wait for Senator Blunt and not much
waiting at all, but | did that just because we have chaired
this conmttee together. W are good friends. And
certainly as we approach this inportant bill, the El ectoral
Count Act, it is really inportant that this spirit of
bi parti sanship gets us through and gets this thing passed.

| want to thank Roy Blunt and our coll eagues who w ||
be here shortly. | want to nention Senator King, who we
are going to hear fromthis norning, who has been a mgjor
| eader in this area, worked with ne and Senator Durbin on
our bill that we presented to the group that cane together
to work on this.

I want to thank Senator Capito, who was part of the
bi partisan group and is a val ued nenber of our conmttee.
And | know Senator Warner was al so part of the group, who
Is a menber of our commttee. We thank him And we are
joined by the fornmer Secretary of State, Senator Padilla, a
very val ued nenber of our conmttee, as well as Senator
Fi scher, who we may be seeing up here at some point in the
com ng Congr ess.

So | thank all of you. And I want to wel cone Senator
Col lins and Senator Manchin to this beautiful hearing room

Vel conme. You can |look at the ships. | know you like to
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sail, Senator Manchin, and will rem nd you of Maine Senator
Collins, while you hear Senator Blunt and | give our
openi ng remarks.

So the Electoral Count Act was passed in 1887, as |
noted, in response to the disputed el ection between
Rut herford Hayes and Sanuel Tilden. Just sonething that
just conmes off the lips of everyone at this hearing today.
| point this out because it was a whole [ ot of tine ago,
and that bill was put in place to govern how Congress at
that tinme counts electoral votes for President.

While it hasn't gotten nuch attention in the next 130
years, it becane the cornerstone, sadly, of a plan hatched
by President Trunp and his allies that led to an attenpt
and this insurrection at the Capitol, where there was a
possibility, Senator Blunt and | renenber that day well,
where the will of the Anerican people could have been
overturn. It culmnated in a violent nob desecrating our
Nation's capital.

On that dark day, enem es of our denobcracy sought to
exploit the provisions of this antiquated |aw to subvert
the results of a free and fair election. | renmenber this
day well because Senator Blunt and | were the ones at 3:30
a.m in the norning with Vice President Pence that were
wal ki ng through the broken gl ass.

We had done that wal k 13 hours before. It was
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celebratory. It was amazing. It was a big cerenmony. W
had a big procession. At the end of the day, it was just
us, closed doors, broken w ndows, glass all over the pl ace,
spray painted colums. But yet our denocracy rose again,

t he i nauguration, and we went forward. And part of that is
wor ki ng together to nake sure that laws can't be used by
anyone of any party, any political persuasion in a way that
undercuts the will of the people.

Nunber one, the claimwas made that the El ectoral
Count Act as it exists would allow the Vice President to
refuse to accept electoral votes that were lawfully cast.
We watched in horror as a nob storned the Capitol, chanting
hang M ke Pence, and got within 40 feet of the Vice
President of the United States. W know these cl ai ns about
the Vice President's authority were false. But in the
proposal s that we have put forward, Senator King and the
group, the bipartisan group, nmake it absolutely clear that
the Vice President does not have this power.

In the days and weeks before the insurrection, they
clainmed that they will allow the State Legislatures to
appoint their own electors if they declared a failed
el ection. And State representatives in Wsconsin and
M chi gan were pressured to do just that. They clained the
| aw al | owed so-called rogue electors to substitute their

own views for the will of the voters. They recruited
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people in nultiple States to send in fraudul ent votes and
sl at es.

My proposal here and the bipartisan work that you have
done woul d guard agai nst efforts |like those by ensuring
t hat candi dates can go to Federal court to stop rogue
Governors fromsending invalid electoral votes. They also
pl anned to force debate and votes on objections to siX
States el ectoral votes.

And that is when I think everyone | earned just one
Senat or and one Congressman, if joined together, can
actually gumup the proceeding. | renenber Senator Bl unt
and | realized he was going to take at |east 24 hours
before we even knew the insurrection was com ng our way.
And as Senator Collins just pointed out to ne, and as
hi story has shown us, there have been ot her objections over
the years, regardl ess of party.

Peopl e can nmake objections. No one is suggesting we
stop them from speaking out. It is just that there has got
to be a mninumthat nmakes sense before Congress would step
in and delay the counting of the electoral vote. | wll
never forget, as | said, what happened that day. | don't
think any of us wll.

And it is tine to make sure that we reformthis bill.
As | noted, Senator King, Durbin, and |I rel eased draft

| egi slation. This great bipartisan group was put together
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| ed by Senator Collins and Senator Manchin. Senator Bl unt
and | have net wth the bipartisan group. W have engaged
wth themnultiple tines, including with our staffs,

assi stants, and they worked for nonths to get consensus.
They di d.

As these di scussions have progressed, consensus has
energed that any reforns to the El ectoral Count Act nust
address at | east four key issues, which | have already
menti oned, the Vice President issue, the nunber of people
objecting, and the threshold the way the slates could be
pi cked at the last mnute after an election is done, and
then finally the process of making sure you can head into
court if necessary.

| want to nmake clear that since the 2020 el ecti on,
when nore Anericans voted than ever before during a gl obal
pandeni c, we have seen a tidal wave of voter suppression
|l aws. | appreciate the work Senator Manchin and a group of
us did together trying to fix that. | still hope we can
get sone of those reforns done in the future.

And with that, | want to turn it over to ny friend and
col | eague, Senator Blunt, and again, thank himfor his
bi partisan work on this. It is our job to ensure this
never happens again, no matter who is in charge or what

happens. Qur -- we are focused on the future.
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STATEMENT OF SENATOR BLUNT

Senator Blunt. Well, thank you, Chairworman Kl obuchar.
And we have worked together on these issues for a | ong
tinme, and hopefully is an exanple of the inportance of
com ng toget her and maki ng things happen. | amglad to get
a chance to tal k about Senator Manchin and Senator Colli ns,
both good friends of m ne who are here, and tal k about sone
of the reasons for the hearing today.

As you pointed out, the Electoral Count Act of 1887
just turned out to be nore troubl esone potentially than
anybody had thought. What happened in 1876 was t hat
tightly contested race you tal ked about between Til den and
Hayes, and four States Florida, Louisiana, South Carolina,
and Oregon all had two different groups neet on Decenber
the 6th of 1876, and each of those groups sent in a
conpeting set of electoral count.

And there was no way really to deal with that issue at
that point in our history. The Congress passed the
El ectoral Comm ssion Act, which really didn't work very
wel |l either and was -- and ended with a conprom se that put
Hayes in the Wite House and | argely ended reconstruction
in the South at the sane tine. After really a decade of
barely great progress, was elimnated as part of the result
of that conpron se.

One of the darker decisions, |I think, in the history
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of the country. |In the next decade, there were two nore
really close elections and Congress contenpl ated that whol e
time, okay, how would we deal with this if it ever happened
again? And while it took a decade, they did cone up with
the idea of the bill that becane the El ectoral Count Act.

And by the way, during that sane period of tine, they
also elimnated the legislative |eaders fromthe |ine of
succession to the presidency. That is another topic that,
frankly, | think we ought to think about a little nore
cl osely than we have, though probably not today. And those
| egi sl ative | eaders fromthe 1880s until the Trunman
presi dency were not included in the |line of succession to
the presidency. They were put back in under President
Truman and reversed.

Under the early days of the country, it was the
President pro tenp first and then the speaker, and partly
because of President Truman's great respect for the Speaker
Rayburn, they put the speaker first and then the President
pro tenp. But there is a long period of tine when
| egi sl ati ve | eaders, because of how nmany these really close
el ections were taken out of the |line of succession, the
El ectoral Count Act of 1887 seened to do the job.

And while it wasn't perfect, as we will no doubt here
today. It governed our counting process since then.

Witten in a different age. The |anguage of 1887 is really

Scheduling@TP.One 800.FOR.DEPO

T P O ne WwWw.TP.One (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

outdat ed and vague in so many ways, and so both sides of
the aisle want to update this Act. Recent polling

I ndi cates that al nost everybody that has thought about this
wants to update this Act. Questions like, what is the
proper role of Congress?

What is the proper role of the Vice President? How
shoul d el ections -- objections to electors and el ectoral
votes be levied? Wat are -- what is the appropriate
threshold for that process to start? Wat is the role of
t he Federal Governnment in this process? Should the
tinmelines be altered? And nore.

And we are going to hear about that at the hearing
today. It provides us an opportunity, it is Senator
Kl obuchar's decision to have this hearing, and provides us
Wi th an opportunity to further explore all of those
guestions, hopefully conme to the right conclusions, and get
this bill passed and get it done this year.

I want to thank Senator Collins and Senator Manchin
for being here today. | applaud their efforts, along with
Senator Capito and Senator Warner, who worked on that
bi partisan effort to cone up with a reformbill. Al so, |
want to thank Chair Klobuchar and Senator King for putting
together, along wth Senator Durbin, a proposal that |
understand the bipartisan group | ooked into and consi dered

while they were drafting their |egislation.
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The cooperation we have seen here, hopefully, will be
the spirit of cooperation that we nove forward, cone up
wth a process that everyone is nore confortable with, and
will stand the test of tine. | want to thank all of you
for being here today, and | |look forward to hearing from
our witnesses and noving this process forward.

The Chairman. Ckay, very good. W have been joi ned
by Senat or Warner, a nenber of the bipartisan group. W
have nentioned to you several tinmes. Thank you. And let's
start out with Senator Collins, Senator Manchin, and we are
going to hear from Senator King, and then we will call up

our w tnesses. Thank you.

10
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STATEMENT OF SENATOR COLLI NS

Senator Collins. Thank you very nuch. Chairwonman
Kl obuchar, Ranki ng Menber Blunt, nenbers of this
di sti ngui shed commttee, wth a special recognition of ny
mai n col | eagues, Senator King and nenbers of our bipartisan
group, Senator Capito and Senator Warner, all the nenbers
of this commttee, it is a great pleasure to join you this
norning to testify on the legislation that a bipartisan
group of Senators has witten to reformthe 135 year old
El ectoral Count Act, the archaic and anbi guous | aw t hat
governs how Congress tallies each State's el ectoral votes
for President and Vice President.

In four out of the past six Presidential elections,
the el ectoral count process for counting el ectoral votes
has been abused, with frivol ous objections being raised by
menbers of both parties. But it took the violent breach of
the Capitol on January 6 to really shine a spotlight on how
urgent the need for reformwas.

Over the past several nonths, a dedicated, bipartisan
group of Senators has worked very hard to craft the
| egi sl ati on before you united in our determnation to
prevent the flaws in this 1887 |aw from being used to
underm ne future Presidential elections. | would like to
acknow edge the contributions of our co-sponsors, two

menbers of this conmttee, Senators Capito and Senat or
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War ner, Senators Rommey, Sinema, Portman, Shaheen,
Mur kowski, Tillis, Murphy, Young, Cardin, Sasse, Coons, and
G aham al | played a role.

And | want to especially thank the chai rwoman and
ranki ng menber for their advice and insight throughout this
process. The bill that we have introduced, the El ectoral
Count Reform and Presidential Transition | nprovenent Act,
w Il help ensure that electoral votes told by Congress
accurately reflect each State's popul ar vote for President
and Vice President. It includes a nunber of inportant
ref orns.

Let ne highlight just a few First, it reasserts that
the Constitutional role of the Vice President counting
el ectoral votes is strictly and solely mnisterial. The
| dea that any Vice President could have the power to
uni |l aterally accept or reject change or halt the counting
of electoral votes is antithetical to our Constitutional
structure and basic denocratic principles. Second, our
bill raises the threshold to | odge an exenption to electors
to a mininmumof one-fifth of the duly chosen and sworn
menbers of both the House and the Senate.

Now, this 20 percent threshold was not just plucked
out of the air. It mrrors the threshold under Article 1
of the Constitution to call for the yeas and nays on a vote

in Congress. Currently, only a single nenber in both

12
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houses, as the chairwoman indicated, is required to object
to an elector or a slate of electors.

Third, and perhaps nost significant, our |egislation
ensures that Congress can identify a single conclusive
slate of electors submtted by each State. It does so by
the following. It clearly identifies a single State
official who is responsible for certifying a State's
electors. It also ensures that States electors are
certified and appointed pursuant to State |aw that was in
effect prior to election day.

Fourth, it provides aggrieved Presidential candi dates
W th an expedited judicial review of Federal clains rel ated
to a State certification of electors. This does not create
a new course of action. Instead, it will ensure pronpt and
efficient adjudication of disputes. And fourth, it would
require Congress to defer to the State of electors
submtted by the State pursuant to the judgnent of State or
Federal courts. Finally, our bill strikes provisions of
anot her outdated | aw enacted in 1845 that could be used by
State Legislatures to override their popul ar vote by
declaring a failed election. That is a termthat is
undefined in that 1845 | aw.

Qur bill permts the State to nodify the period of its
el ection only in extraordinary and catastrophic

ci rcunstances, and also only as provided under that State's
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| aw enacted prior to Election Day. Qur legislation is
supported by nunerous el ection | aw experts and
Constitutional scholars with whomwe have consulted
t hr oughout our del i berati ons.

| amso grateful for their advice, and |I ask unani nous
consent that several of those statenents of endorsenent be
I ncluded in the record of this hearing.

The Chairman. It will be included.

[The information referred to follows:]

[ COW TTEE | NSERT]

14
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Senator Collins. Chairwoman Kl obuchar, Ranki ng Menber
Bl unt, nmenbers of this commttee, we have before us an
hi storic opportunity to nodernize and strengthen our system
of certifying and counting the el ectoral votes for
Presi dent and Vice President.

Nothing is nore essential to the survival of a
denocracy than the orderly transfer of power. And there is
not hi ng nore essential to the orderly transfer of power
than clear rules for effecting it. | urge ny colleagues in
the Senate and the House to seize this opportunity to enact
t hese sensi ble and nuch needed reforns before the end of
this Congress. Thank you so much.

The Chairman. Thank you very nmuch, Senator Collins.
| al so know we have been joined by Senator Ossoff, who
hosted a field hearing in Georgia. Thank you. And Senat or

W cker. Next up, Senator Manchin. Thank you.

15
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STATEMENT OF SENATOR MANCHI N

Senat or Manchin. Chairman Kl obuchar, Ranki ng Menber
Blunt, nmy coll eague from West Virginia, Senator Capito, and
all the menbers, thank you so nmuch for giving ne the
opportunity to present sone brief remarks which have been
stated so el oquently before for the Electoral Count Act,
which | think is one of the nost inportant things we have
before us in Congress today with so nmany other.

As has been said, the Electoral Count Act was
originally passed into law in 1887 and was a val i ant but
clunmsy effort, very clunmsy effort to ensure that another
Presidential election, |ike the 1876 contest between
Rut herford B. Hayes and Sanuel J. Tilden, never happened
agai n.

As a nmenber of this commttee know, the 1876 el ection
was a disaster. It was absolutely disastrous. Neither
candi date received an electoral majority and nultiple
States presented serious controversies by submtting
dueling slate of electors.

To even add to the confusion, follow ng an infornal
deal that was struck with Sout hern Denocrats, the Southern
Denocrats that effectively ended reconstructi on, Hayes was
eventual | y naned President.

But the vulnerability of our denbcracy was truly

reveal ed. Following two other close elections in 1880 and
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1884, and nunerous failed attenpts at reform Congress
finally passed the El ectoral Count Act of 1887. But as we
saw on January 6, 2021, a lot of the fixes established by
the original Electoral Count Act are not nerely outdated,
but actually serve as the very nechani sns that bad actors
have zeroed in on as a way to potentially invalidate
Presi dential election results.

As | amsure that you will hear fromthe panel of
di stingui shed experts who will testify before you today,
the time to reformthe ECA is way past due, way past due.
The time for Congress to act is now, as Senator Collins
just said, before this Congress adjourns. Today, | am
proud of the bipartisan bill produced by Senator Collins,
nyself, and nmy col | eagues | ast nonth, the El ectoral Count
Ref orm and Presidential Transition |Inprovenent Act of 2022.

| amparticularly thankful for Senator Collins and her
| eader shi p throughout the process and for the val uable
i nput fromall ny colleagues in the working group on both
sides of the aisle.

And | think it is worth nmentioning all of them because
t hey have worked so hard, Senator Portman, Senator Mirphy,
Senat or Rommey, Senator Shaheen, Senat or Murkowski, Senator
Warner, Senator Tillis, Senator Sinema, Senator Capito,
Senator Cardin, Senator Young, Senator Coons, Senator

Sasse, Senator Graham Senator King, and all of those are
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co-sponsors. That is trenmendous.

VWiile | will be anong the first to acknow edge t hat
the bill is not perfect, it represents nmany nonths of hard
wor k and conprom se, and woul d serve as a trenendous
i nprovenent over the current ECA. As Senator Collins just
nmentioned in her renarks, the bill addresses what the
bi partisan group identified as the nost concerning problens
of the ECA

It unanbiguously clarifies that the Vice President is
prohibited, and |I repeat, it clarifies that the Vice
Presi dent, whoever he or she may be, is prohibited from
interfering wwth electoral votes. It raises the objection
threshold by 20 percent that would nake a shift froma
single representative under the current ECA to 87 House
menbers. 87 from 1.

It al so inproves on basically only one nenber of the
Senate to 20 nust ratify, 20. It sets a hard deadline for
State Governors to certify their respective States
el ectoral results. They just can't wait until after the
el ection and before they send their electoral people to
make changes.

That can't be done. And if they fail to do so or
submt a slate that does not match with the el ectora
results fromthe State, it creates an expedited judicial

process to resolve. On that |ast point, the expedited
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judicial procedure, I would Iike to take a nonment to
di scuss the reform proposed by our bill and explain why we
propose revising the ECA as we did.

Qur group decided to rewite Section 5 regarding the
certificate of ascertainnent of electors, not to create any
new causes of action, but to provide for expedited review
of an action that a Presidential and Vice Presidential
candi date can al ready bring.

Under existing law, it does so in a way that carefully
limts the parties who can avail thenselves of this
expedi ted procedure and ensures that the slate of electors
i n Congress tallies are those certified and appointed
pursuant to laws in effect prior, and | rem nd you, prior
to Election Day.

Wiile the group is open to sonme technical fixes to
address timng concerns, for exanple, striking the five day
notice typically required under Section 2284 of Title 28,
we stand by this provision as a way to qui ckly and
efficiently determne a single lawful slate of electors.

In closing, | would like to remind you we were all there on
January 6th. That happened. That was for real.

It was not a visit by friends fromback hone. And we
have a duly responsibility to nake sure it never happens
again. So the Electoral Count Reform and Presidenti al

Transition Act |nprovenent Act of 2022 is something that
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our country desperately needs, and a correction needs to
happen now.

I just want to thank you for the attention, taking
this up right now, and working in such an expeditious way.
And you are going to have sone great, great presenters
behi nd us here and have all the know edge that we really
used for the sources that we did to make this -- make this
pi ece of |egislation happen. And | want to thank Senator
Collins and all those of the nenbers that worked on it so
diligently. Thank you.

The Chairman. Thank you. Senator King.
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STATEMENT OF SENATOR KI NG

Senat or King. Thank you, Madam Chair. The first
thing I want to do is thank our two Senators and the group
t hat worked so hard on this bill. It is an exanple of how
this place can and shoul d worKk.

It involves, | know, conprom se and a great deal of
di scussion, a great deal of research. And | really want to
conplinment you on that work. And it gives us a really good
pi ece of legislation that we can then work forward in this
comrittee, and hopefully, as Senator Collins suggests, act
on this within this Congress. | think that is very
I nportant. A couple of points. This is not a partisan
| Ssue.

This is a mechanical issue. This is a rules issue
t hat invol ves how our Government should work no matter who
is in charge. This com ng January 6 of 2025, a Denocratic
Vice President will be in that chair. And | just think
t hat what we have to enphasize, that we shouldn't try to
ganme this out on a partisan basis and think that this
favors one side or the other.

| don't think it does, because there is no telling
what the circunstances will be in particular States or here
in the Congress in future years. The very first class |
took in Governnent in college, the very first class, and |

don't know why | renenber this, because it was a hell of a

Scheduling@TP.One 800.FOR.DEPO

T P O ne WwWw.TP.One (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

l ong tinme ago, the professor said the thing that America
has achi eved that has been rarely achieved in world history
I's the peaceful transfer of power that is unusual in world
hi story.

And the way we have achieved that is by having a
witten Constitution and a set of rules that have gui ded
us. And as Senator Collins said, if you have anbiguity and
confusion, that opens the way to conflict and ultimtely
vi ol ence as we saw on January 6. So the core concept is
t he peaceful transfer of power.

And underlying that is a clear set of rules and
principles that people can all understand and accept in
advance, and then it is a nmechanical process of counting
the votes, determ ning who gets the electoral votes in a
particular State, and then having Congress neet and count
t hose votes, as has been done in the past, nore or |ess
routinely. So again, | just want to thank you al
particularly for your |eadership on this issue.

My col | eague from Mai ne played an indi spensabl e rol e,
| know, and you have really given us a solid basis upon
which to proceed. So | don't think there is a nore
| nportant matter before us in this Congress.

And it is one that | hope that we can resol ve quickly.
And again, it should be on an entirely bipartisan basis.

And it is a fundanental issue that goes to the heart of our
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denocratic system Thank you, Madam Chair.
The Chairman. Thank you very nuch. Thank you,
Senator King. And | want to thank our two Senators. There

Is just a few other things going on that you may be

involved in. So | amgoing to call up our -- and thank you
for your good work. | amgoing to call up our w tnesses,
and Senator Blunt and | will introduce them and then we
wll swear you in.

A few of themare renote. Before | introduce our
panel, conme on up, | would like to ask for unani nous

consent to enter a few statenments and letters into the
record from denocracy reform groups, including elected
officials and others, M nnesota Secretary of State Steve
Si non, the Canpai gn Legal Center, Protect Denocracy, the
New York City Bar Association, the Project on Governnent
Oversight, Denocracy 21, and Citizens United, and the Cato
Institute. Wthout objections, the docunents will be
entered into the record.

[The information referred to fol |l ows: ]

[ COW TTEE | NSERT]
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The Chairman. | will now introduce our w tnesses.
First, Bob Bauer, who | understand is with us renotely. He
Is a Professor of Practice and Di stingui shed Scholar in
Resi dence at New York University School of Law, where he
al so co-directs the Legislative and Regul atory Process
Clinic.

Previ ously, M. Bauer served as President Cbama's
Wi te House Counsel from 2009 to 2011, and in 2013,

Presi dent Obanma appoi nted himas co-chair of the
President's Conm ssion on Election Admnistration. He

hol ds an under graduat e degree from Harvard and a | aw degree
fromUniversity of Virginia, Senator \Warner.

And next up, Anmbassador Norman Eisen, who is with us
today, a Senior Fellow in Governance Studies at the
Brooki ngs Institution. Anbassador Ei sen has studi ed and
witten extensively on election law, ethics, and anti -
corruption.

He served as Special Counsel to the House Judiciary
committee, as U S. Anbassador to the Czech Republic, and as
Presi dent Obama's Special Counsel for Ethics and Gover nnent
Reform He got an undergraduate degree from Brown and a
| aw degree from Harvard.

Next up, Ms. Janai Nel son, who was -- who served, and
she is going to be renote, as President and Director

Counsel of the NAACP Legal Defense and Educati onal Fund
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since March of 2022. She previously served as Associ ate
D rector Counsel at LDF for eight years.

Earlier in her career, she was an Associ ate Dean and
Associ ate Director of the Ronald H Brown Center for Cvil
Ri ghts and Econom ¢ Devel opnent at Sai nt John School of
Law. She holds a bachelor's degree from NYU, |aw degree
fromthe University of California, Los Angeles. Senator
Bl unt .

Senator Blunt. Thank you, Senator Kl obuchar. | want
to thank all of our witnesses for being here today. | have
two witnesses that | amable to introduce. First is John
Gore. M. CGore is currently a partner in the Governnent
relations practice at Jones Day in WAshi ngton, where his
practice focuses on voting, elections, regulatory
litigation.

Hi s broad experience includes litigating numerous
voting and el ection cases in 16 different States and at all
| evel s of the State and Federal judiciary, including the
United States Suprene Court. M. CGore previously served as
the Acting Assistant Attorney General and Principal Deputy
Assi stant Attorney Ceneral for the Cvil R ghts Division of
the United States Departnent of Justice from 2017 to 2019.

In that role, he led the Departnent's enforcenent of
the Federal civil rights |aws nationw de. Next, we have

Prof essor Derek Muller, a Tenured Professor of Law at the

25
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University of lowa College of Law. He is nationally
recogni zed as a scholar in the field of election |aw.

Hi s research has focused on the roles of States and
the adm nistration of Federal elections, the Constitutional
contours of voting and election admnistration, the limts
of judicial power in the domain of elections, and the
El ectoral Coll ege.

As the bipartisan working group worked on their bill,
he provided them w th expert gui dance and advice. And I
want to thank all five of our witnesses for joining us
today and | ook forward to your testinony.

The Chairman. Very good. |If you would all stand,

I ncl udi ng our witnesses at hone, raise your right hand. Do
you swear that the testinony you will give before the
comrittee shall be the truth, the whole truth, and nothing

but the truth, so help you God?

M. Bauer. | do.
M. Gore. | do.

M. Eisen. | do.
M. Miller. | do.
Ms. Nelson. | do.

The Chairman. Very good. You can all be seated. And
M . Bauer, you are now recogni zed for your testinony for

five m nutes.
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TESTI MONY OF BOB BAUER, PROFESSOR OF PRACTI CE AND
DI STI NGUI SHED SCHOLAR | N RESI DENCE AT NEW YORK UNI VERSI TY
SCHOOL OF LAW NEW YORK, NEW YORK

M. Bauer. Thank you very nmuch. Thank you very much,
Chai r Kl obuchar, Ranking Menber Blunt, and nenbers of the
comrittee for this invitation to testify. | have
subm tted, of course, a full witten statenent for the
record. | cone to this testinony as a nenber and co-chair
wi th Professor Jack Goldsmth of the bipartisan group
convened by the Anerican Law Institute to consider reform
of the Electoral Count Act.

Unani nousl y produced a statenent of principles that
has shaped ny views, but | want to enphasize that | am here
today in ny individual capacity. Unlike so many areas of
contested political reform there is w despread agreenent
across the political and ideol ogical divide that the ECA
requi res revision.

Legal schol ars have | ong been calling for reformfor
nost of its 135 year old history. The statutes' obvious
weaknesses and dangers have not erupted into controversy
over the outcone of a Presidential election.

But those dangers now face us all, and reformis now
clearly and urgently needed. The business of reformng
this statute poses conplexities and tradeoffs, and yet the

proposals before this commttee navigate these difficulties
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Wi th considerabl e effectiveness. They set us on a path to
reformthat represents an extraordinary bipartisan
achi evenent.

The core aimof Electoral Count Act reformis to
ensure that the popul ar judgnent rendered on El ection Day
under the election law rules then in place in the State, is
respected and then protected from being cast aside by State
executive officials or by political majorities that happen
to be in control of the Congress or of State Legislatures.

Under the Constitution, State |egislators, of course,
determ ne the manner of appointing electors. And for those
States that choose popul ar el ections, as all now do,
Congress fixes the date that an el ection takes place as a
matter of due process.

The rules, in effect on the date of the election are
the ones that nust determne the outconme. This is basic
stuff. In our denocracy, we do not change the rul es of
conpetition after the gane is played and the results are
knowmn. ECA reformis a matter of fundanental design
vindi cates the central tenet of our denocratic life.

It respects State |law, a process for setting the rules
of an election, fromthe casting of ballots through
canvasi ng, recount and contest processes. But it requires
that States honor those results when transmtting to

Congress the ascertai nment of el ectors whose votes shoul d

28

Scheduling@TP.One 800.FOR.DEPO

T P O ne WwWw.TP.One (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

be included in the January 6 tally.

It also clarifies Congress's role, which is to receive
the lawmful certificates so that it can count the correct
el ectors votes, not to second guess the State's | awful
popul ar vote count. As tested in State post-election
recount and contests, and in Federal and State litigation,
the El ectoral Count Act and the El ectoral Count Reform Act
shows that this can be done w thout creating any new | egal
clainms or causes of action, nmerely assuring that when
Presi dential and Vice Presidential candi dates challenge the
| awf ul ness of certificates at a State Legislature or State
executive official mght send Congress ways.

Those cl ai s, as brought under existing |law, are
expedited. The tight tinmetable for the resolution of those
| ssues before January 6 requires expeditious resol ution.
ECA reform proposals before this coommttee can also clarify
Congress's role in the conduct of the Joint Session
pr oceedi ngs.

And here there are | arge areas of consensus, strict
limtations on the role of the presiding officer, raising
the threshold, and charting the nature of perm ssible
obj ections, and ot her nmechanisns and rules for the conduct
of this Constitutional process in which the public can have
confidence. | wll close by saying that the proposals

before the conmittee represent a vast inprovenent over
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exi sting | aw.

There can be no question about that, none what soever.
As | have noted in ny witten statenent and as will energe,
| hope in the tinme for questions and answers, there have
been calls for clarification and tightening. 1In one
respect or another, all nmerit consideration. Some nm ght
wel | address concerns about anbiguities and m sreadi ngs.

But, and | enphasize this fortunately, none of those
calls for clarification or technical correction go to the
basic and very effectively designed reformthat we have in
front of us today. So thank you very nuch, Chair
Kl obuchar, and Ranki ng Menber Blunt, and nenbers of this
comm ttee.

[ The prepared statenment of M. Bauer follows:]

30
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The Chai r man.

Cor e.

TP One

Thank you very nuch.
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TESTI MONY OF JOHN GORE, PARTNER, JONES DAY, WASHI NGTON,
D. C.

M. Gore. Good norning, Chairwonman Kl obuchar, Ranking
Menber Bl unt, and distingui shed nenbers of the conmttee.
| first want to comrend the conmttee for taking up this
crucial topic and for its commtnent to a commonsense and
bi parti san approach to reform ng the El ectoral Count Act.

Today's W tnesses are distinguished experts and
t hought | eaders fromacross the political spectrum | am
honored to be included in today's hearing, and | thank the
comrittee for inviting me to testify today. The El ectoral
Count Act governs a vital nonment in our American denocracy,
t he nmonent when States pass the baton of Presidentia
el ections to Congress.

The Constitution itself prescribes the roles of States
and Congress in our Presidential elections. The
Constitution's Electors C ause vests in State Legislatures
the authority to direct the manner in which each State's
el ectors are chosen. The Constitution vests in Congress
the responsibility to count each State's el ectoral votes,
and to certify and ascertain the wi nner of the presidency
and the vice presidency.

Since 1887, the Electoral Count Act has laid out a
procedure for States to certify their electors, and it has

directed Congress's discharge of its duty to collect,
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count, and conpile electoral votes.

The States in Congress have perforned admrably well
under the Act, but the Act contains nunerous gaps and
anbiguities that could i npede Congress's ability to count
el ectors accurately in a future Presidential election.

Reforming the Act is necessary and appropriate.
Congress should take the opportunity to safeguard the
integrity of our Presidential elections now before future
di sputes arise. Several of the current Act's shortcom ngs
reflected silence on judicial review. For exanple, the
current Act does not address Federal judicial reviewin
this scenario.

When a Governor fails to certify a slate of electors
or certifies the wong slate of electors, the current Act
al so does not address how Congress should handl e a revised
certificate issued by a Governor under the order of a State
or Federal court.

The Bi partisan El ectoral Count Reform Act preserves
the precedent and practices in our Presidential elections
t hat have served States, Congress, and the American people
for decades. At the sane tinme, the Reform Act offers
several key inprovenents for the benefit of States,
Congress, and the Anerican people.

Four of the main provisions of the Reform Act address

judicial review and clarify the role of courts in
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adj udi cating Presidential election disputes. First, the
Reform Act reiterates that the |aws that govern
Presidential elections are the State | aws adopted by State
Legi slatures prior to the election.

This provision will help preserve, protect, and
pronote free and fair elections on behalf of all Americans.
The Anerican people can have faith and confidence in the
integrity of our elections only when the rules are set
before the election are foll owed, during the election, and
uphel d after the el ection.

The Reform Act is a key bulwark against efforts to
change the rules of the gane after a Presidential election
has been held. Second, the Reform Act | eaves States and
their voters in charge of choosing Presidential electors as
the Constitution directs.

Accordingly, the Reform Act preserves existing State
| aws for contesting or challenging the results of an
el ection. States have adopted a variety of judicial and
adm ni strative procedures for adjudicating el ection
di sputes, and the Reform Act keeps all of those procedures
i n place.

Third, the Reform Act addresses and fills a statutory
gap by addressing judicial reviewin a scenario when a
Governor fails to certify the correct slate of electors. A

provision in the Reform Act guarantees that expedited
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Federal judicial review is available in such cases. Under
t hat provision, Federal, Constitutional, or |egal
chal | enges brought by a Presidential or Vice Presidential
candi date will be heard by a three judge Federal district
court on an expedited basis.

Any appeals would go directly to the United States
Suprene Court on expedited review. And finally, the Reform
Act fills another statutory gap by addressi ng how Congress
shoul d handl e revised certificates issued by a Governor
under the order of a State or Federal court.

The Reform Act made it clear that Congress will accept
such a certificate. This provision nodernizes Federal |aw
and Congress's process for counting electoral votes. |
thank the conmttee once again for its tinme and attention
on this matter and | ook forward to the commttee's
guesti ons.

[ The prepared statenent of M. Gore follows:]
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The Chairman. Very good. Thank you so nuch, M.

Gore. Next up,

TP One

Anmbassador Ei sen.
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TESTI MONY OF AMBASSADOR [ RETI RED] NORMAN EI SEN, SENI OR
FELLOW GOVERNANCE STUDI ES, THE BROCKI NGS | NSTI TUTI QON,
WASHI NGTON, D. C.

M. Eisen. Thank you, Chairwonman Kl obuchar, Ranki ng
Menber Blunt, and the very distingui shed nenbers of this
comrittee for inviting me and all of ny colleagues to
testify today on the El ectoral Count Act and on the need
for reform and for your bipartisan attention to these
critically inportant questions.

The need for reformis profound. The flaws in the ECA
were on stark display during the attenpted overthrow of the
2020 el ection results, an effort which U S. D strict Court
Judge David Carter described as a coup in search of a | ega
t heory.

As we now know, including fromthe work of the House
January 6 conmittee, when former President Trunp and his
allies crafted that flawed | egal theory that resulted in
the insurrection, they exploited the flaws and anbi guities
in the ECA. January 6 has passed, but the danger has not,
as this coomttee well recognizes.

Many of those who supported the 2020 coup attenpt
remain active in the election denial novenent. Donald
Trunp has inspired over 100 el ection denyi ng candi dates
fromcoast to coast running for key positions, overseeing

el ections. |Indeed, several nore won primaries just | ast
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ni ght .

As the Vice Chair of the House January 6 commttee,
Li z Cheney, has warned, this is an ongoing threat.
Reform ng the ECA is therefore essential to protect our
denocracy agai nst future attacks.

The ECRA is a significant step forward towards
addressing that threat. |In fact, it represents nmultiple,
significant steps forward. But the inprovenents the ECRA
makes are not the sole matters that this commttee should
f ocus upon.

We nust ask, does the initial formof the ECRA
effectively respond to all the critical weaknesses in the
ECA that the canpaign to overthrow the 2020 el ection
revealed? |If not, then it may actually invite unwel coned
mani pulation. In ny view, the conmttee should focus its
attention on inproving four key provisions.

First, the "extraordi nary and catastrophic events"
that would allow for the extension of Election Day shoul d
be better defined. Leaving these terns entirely up to
State | aw wi thout guardrails presents an opportunity for
m schief by election denying officials who are at risk of
proliferating.

Second, the Federal litigation provisions should be
further developed as witten. The scant six day w ndow for

Federal litigation in the ECRA is insufficient,
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particularly in the event that Governors or others wongly
certify or refuse to certify electors, or otherw se abuse
the process. It just doesn't work.

The el ector neeting date should be back to expand the
period for judicial review, and the five day notice
requi rement for convening three judge panels shoul d be
wai ved al t oget her.

And if | may say on this point, it is critically
| mportant that the Governors and ot her stakeholders in the
States that this commttee and the Senate so deeply respect
be consulted on how the process will work, and the conpl ex
I nteractions of State and Federal law litigation and
processes.

Third, to strengthen safeguards surroundi ng the
process once it reaches Congress, the commttee shoul d
consider clarifying the grounds for objection by replacing
lawfully certified and regularly given wth nore precise
definitions.

Those terns have been a source of abuse in the past.
They need to be addressed. And fourth, and finally, we
nmust provide clear procedural rules for the Congressiona
counts so that gaps and anbiguities are not used to fonent
chaos. Thank you very nmuch for having ne today.

[ The prepared statenment of M. Eisen follows:]
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TP One

probl ens. |
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TESTI MONY OF DEREK MULLER, PROFESSOR OF LAW UNI VERSITY OF,
| O COLLECGE OF LAW TOMA CTY, |OM

M. Miller. Chairwoman Kl obuchar, Ranki ng Menber
Bl unt, nenbers of the conmttee, thank you for the kind
invitation to testify today. It is a particular honor to
speak to two of the tellers, Senator Klobuchar, Senator
Blunt, who in the Joint Session on January 6th, served
admrably in the face of great scrutiny and danger.

Thank you. My nane is Derek Muller. | ama Professor
at the University of lowa College of Law. | teach el ection
| aw and Federal courts. These views are ny own and do not
reflect those of the university or any other organization.

My witten testinony nakes five principal points.
Broad bi partisan consensus is essential to reformthe
El ectoral Count Act to ensure that future Congresses have
the confidence to abide by the rules. The El ectoral Count
Ref orm Act of 2022 fits confortably wthin Congress's
Constitutional authority.

This bill has seven inportant conponents which are
useful and practical ways of handling future disputes. The
updates to the Presidential Transition Act of 1963 are
| audable. And finally, there are sone snmall technical
corrections that could further inprove clarity. 1In the
interest of tinme, I will focus on a few of these points,

then rely on ny witten testinony and respond any
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guesti ons.

In amending statutes |ike the Electoral Count Act of
1887, Congress nust devel op neutral, sensible rules well
before any dispute arises in a contested election. That
Act was enacted with bipartisan consensus. It took too
| ong.

A series of significant problens in the el ection of
1872 |l eft unanswered questions, and they renai ned
unanswer ed ahead of the contested el ection of 1876, which
threw the United States into a catastrophic el ection
crisis. Even after that, Congress could not find consensus
until 1887, with Denocrats and Republicans joining together
to develop a bill that they could agree woul d govern future
counti ng.

Despite its problens, it served well for over 100
years. The El ectoral Count Reform Act of 2022 does seven
I nportant things. First, it clarifies the scope of
El ection Day. Second, it abolishes the failed to make a
choi ce provision and substitutes a sinpler rule for
el ecti on energenci es.

Third, it ensures that Congress receives tinely,
accurate electoral appointnents fromthe States. Fourth,
it raises the objection threshold in Congress. Fifth,
clarifies the narrow role of the President of the Senate

when Congress counts votes. Six, it enacts new counting
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rules to define Congress's role of the count.

And seventh, it clarifies the denom nator in
determ ni ng whet her a candi date has reached a majority.
These objectives are hardly random They have their | egacy
in the sanme kinds of reforns proposed by nenbers of this
comrittee and others in Congress. These goals are all
advanced in discussion draft of the El ectoral Count
Moder ni zati on Act, which was rel eased in February.

These seven are also all goals which were advanced in
the commttee on House Admi nistration Majority Staff report
rel eased in January. The nechanisnms may differ from
proposal to proposal, but all serve in the sane ends, often
quite simlarly.

| am confident that the bipartisan working group that
fashi oned the El ectoral Count Reform Act of 2022 owes a
great debt of gratitude for the work in Congress, the work
of menbers of this esteened commttee, inproving the work
t hat has been done so far. The bill works within the scope
of Congress's power under the Constitution to fix the tines
of elections and of concluding themto expedite resol ution
of disputes and to constrain discretion in the Joint
Session when it conmes to counting votes.

It does not inhibit the States fromresol ving di sputes
in State courts, but it does require Congress to treat

conclusive the results that conme out of States of the
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courts upon the resolution of any el ection dispute.

There is wsdomin the specific approach of the bil
and the things that it does not do, just as inportant as
the things it does in the event of an election dispute.

The very last thing anyone wants is uncertainty. Novel
mechani sns may face scrutiny and judicial skepticismat the
very nonent they are nost needed, at a tinme when they nust
serve as reliable guardrails.

The bill does not invite new avenues of litigation
that could create tension with existing stable litigation.
It does not offer novel mechanisns for counting in Congress
that may face future challenges. Inportantly, in sone
pl aces, the bill retains useful, |ong standing | anguage
fromthe Electoral Count Act to reduce uncertainty that new
or different |anguage may provide at every turn.

The bill offers nore clarity, nore precision, and nore
stability. The specific text of this bill has significant
and broad bipartisan consensus. It is neither a partisan
effort nor a token bipartisan effort. Wile many speak
generically about reform specific |anguage and nmechani cs
matter and securing consensus on these topics is not easy.

The risks of failing to enact the El ectoral Reform Act
of 2022 are significant. Sone have attenpted to exploit
anbi guities over the years, nost significantly in 2020. To

| eave those in place ahead of the 2024 election is to
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invite serious mschief.

No | aw can prevent all mschief, but the bil
significantly strengthens several inportant things. | have
been pl eased to see such bipartisan consensus on it and
there has been very little opposition to the heart of the
bill. Rare concerns are nostly m sunderstandi ngs or
technical problens. | thank and | ook forward to answering
any gquestions you have and thank you for participating
t oday.

[ The prepared statement of M. Miller follows:]
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The Chairman. Very good.

Nel son. Last but not

TP One

| east, renote.

Scheduling@TP.One
www.TP.One

Thank you very nuch.

Thank you.
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TESTI MONY OF JANAI NELSON, PRESI DENT AND DI RECTOR- COUNSEL,
NAACP LEGAL DEFENSE AND EDUCATI ONAL FUND, | NC, NEW YORK,
NEW YORK

Ms. Nelson. Thank you. And good norning, Chairwonman
Kl obuchar, Ranki ng Menber Blunt, and nenbers of the
comrittee. M nane is Janai Nelson, and | am Presi dent and
Director Counsel of the NAACP Legal Defense and Educati onal
Fund, or LDF.
| join my coll eagues in comending the work of this
comrittee and cel ebrating the unanimty of support on the
need for reformof the ECA on this panel.

And | thank you for the opportunity to testify on the
perils facing our denocracy, and on the urgent need to
enact responsive and expansi ve Federal |egislation that
prevents the sabotage of our elections, sabotage that can
happen through discrimnatory barriers to the ballot and
t he mani pul ation of election results in ways that
di sproportionately target comunities of color.

Hi storians will study the period between 2020 and 2025
for decades to cone as they seek to explain the next
century of Anerican life. They will ask the question, did
we act when we had the chance, or did we squander our | ast,
best hope to protect the freedomto vote and save our
denocracy?

The answer to that question lies in part in the
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actions of this coomttee. And so | cone before you today
to sound a piercing alarm Longstandi ng voting
discrimnation is intensifying at the same tine that
efforts at el ection sabotage nmani pul ati on have agai n cone
to the fore, acconpanied by the nornalization of political
vi ol ence.

Voters of color face the greatest assault on our
voting rights since JimCrow. U S. denbcracy is in crisis
because of a deep seated, irrational, and discrimnatory
fear of the truly inclusive, multiracial, multi-ethnic
denocracy that our Nation has never been, but our
I ncreasingly diverse electorate holds the promse to
deliver.

Those who reject and fear that vision of denocracy
have proven that they are willing to sabotage our
el ections, to avoid its fruition, and to destroy our
denocracy in the process. To prevent another January 6,
and to bring our denocracy back fromthe brink, Congress
must act swiftly and expansively to address the full range
of these chall enges, including ranpant voting
discrimnation that has for centuries inpeded the equa
voi ce and power of voters of color. W also need urgent
action to resolve anbiguities and curb opportunities for
abuse in the el ectoral process.

As the other panelists have explained, in other words,
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strengt hening the El ectoral Count Act nust be the start of
this commttee's and this Congress's work, but not the end.
We are encouraged by and commend the biparti san worki ng
group's thoughtful progress on the ECA for all the reasons
| noted. Shoring up the ECA is both a denocracy issue and
a racial justice issue. W also believe the ECA can be
strengt hened further, and | offer the follow ng principles
as a guide.

First, any reformshould elimnate both anbiguities in
the | aw and opportunities for manipulation, while
preserving voters' ability to enforce their rights under
existing law. Next, any judicial process to determ ne the
official slate of Presidential electors for Congress to
count shoul d be conducted according to established and
cl ear guidelines, and be fair and unbi ased, both in fact
and i n appearance.

That process nust yield a single, definitive, and
final result that is not subject to conpeting outcones
prior to the neeting of the Electoral College. 1In
addition, this process nmust not intrude on voters'
prerogative to seek relief against discrimnation, undue
burdens, or due process violations in State or Federal
court.

Finally, we recomrend clarifying the ECRA s | anguage

so there is no anbiguity, that Congress is conclusively

Scheduling@TP.One 800.FOR.DEPO

T P O ne WwWw.TP.One (800.367.3376)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

bound by an ascertainnent as affirnmed or revised by a State
court, a Federal court for statutory or Constitutional
reasons, or the particular Federal judicial review process
descri bed in the ECRA

My witten testinony contains nore detail ed
suggestions for this commttee' s consideration, including
ways to inprove the bipartisan working group' s conpanion
| egislation so that it fulfills its potential as a
conpl enent to the ECRA

At bottom however, is this nost inportant point,
protections agai nst voting discrimnation and voter
suppression, and protections against el ection mani pul ati on
and subversion are distinct, yet nmutually reinforcing ways
to prevent el ection sabotage.

And both are necessary to ensure that the votes and
voices in our increasingly diverse electorate are equally
heard, counted, and honored. Congress nust act now to root
out voting discrimnation and prevent el ection subversion.
That all inportant work begins with this conmttee, and |
| ook forward to your questions.

[ The prepared statenment of Ms. Nel son foll ows:]
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The Chairnman. Thank you very nuch, Ms. Nel son.
Appreci ate your testinony, in the spirit of your
suggestions, which | think | feel the vibes fromall of our
W t nesses that we want to nove on. And so | thought |
woul d start with this bipartisan panel of w tnesses, just
Wi th yes or no questions.

Quick, we knowthis is a conplex area of |aw and we
all want to get it right. Do you agree that it is
I nportant for Congress to update the Electoral Count Act to
ensure the will of the voters prevails in Presidential
el ections, whatever that will may be? M. Bauer, just yes,
no.

M. Bauer. Absolutely.

The Chairman. GCkay. M. Core.

M. Gore. Yes.

The Chairman. M. Eisen.

M. Ei sen. Yes.

s

Mul ler. M. Mieller.
M. Miller. Yes.
The Chairman. Thank you. And then last up is Nel son.
Ms. Nel son. Yes.
The Chairman. Ckay. Do you agree that under existing
| aw, the Vice President has no authority to deci de which
el ectoral votes to count? And do you support efforts to

update the law to nake it crystal clear that the Vice
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Presi dent has no authority to accept or reject electoral
votes? M. Bauer.

M. Bauer. Yes.

The Chairnman. Core.

M. Gore. Yes.

The Chai rman. Ei sen.

M. Eisen. | agree.

The Chairman. Ml ler.

M. Miller. Yes.

The Chairman. And Ms. Nel son.

Ms. Nel son. Yes.

The Chairman. Ckay, last. Under existing law, it
only takes one representative and one Senator to force each
chanber to debate and vote on an objection to a State's
el ectoral votes. Do you support raising the threshold for
t hese objections to require, suggested in this bill, the
one-fifth of each chanber to sign an objection before it
can be debated, as suggested in the bipartisan bill?

M. Bauer. Yes.

The Chairman. Core.

M. CGore. Yes.

The Chairman. Ml ler.

M. Miller. Yes.

The Chairman. And Ms. Nel son.

Ms. Nel son. Yes.
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The Chairman. COkay. That is the first. Al right,

good. So | just thought it was really inportant as we | ook
at even sone of our questions wll be about and details
that we agree that on the main parts of this bill, there is

agreenent, and we can al ways nake inprovenents. And | am
sure there will be discussions about that.

One area that has received a |lot of attention is the
role of the Federal courts in ensuring State officials
conmply with their Federal duty to certify electors who
refl ect the outconme of the el ection.

M. Eisen, briefly. You have expressed sonme concern
on the judicial review procedures and the timng of them
that there should be enough timng to resolve the disputes
before the Electoral College neet. Can you talk about that
very briefly, and what you think would be hel pful ?

M. Eisen. 1In the six day w ndow, you have got to get
t hrough briefing, argunent, decision, appeal, first with
the three court panel, then with the Suprene Court. Al of
this is happening in the context of possible State ongoing
proceedings, and it will put a burden on the Governors, the
AGs, and the Secretaries of State who are engaged. It
sinply is not workable to do it in six days.

| recognize that on the one hand, the States are going
to be pushing for nore tine. And on the other hand, the

parlianmentarians and all of you and those in the House who
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nmust handle this are going to want -- pushing in the
opposite direction for enough tinme to get ready. But |
think getting it right --

The Chairman. Getting that tinme right. That seens
| i ke sonmething. Okay. M. Bauer, you want to respond to
t hat ?

M. Bauer. Yes. | don't share the acuteness of
Norm s expressed concern on this point. | think, first of
all, it is very likely that lawsuits to challenge, if you
will, questionable certifications are likely to arise well
before that six day period. | don't think is going to
occur right at the beginning of the six day period.

Also, | think it has been clear over tinme that courts
have t he nmechani sm and recogni ze the duty to expedite as
necessary the resolution of these clains. And thirdly, |
do want to stress again that under the El ectoral Count
Ref orm Act, we are tal king about clains that are very
narrow y drawn, brought by Presidential and Vice
Presi dential candidates to address the apparent subm ssion
or refusal to provide a certificate in accordance with
State | aws.

And | think that, again, that will focus the court's
attention and enable these matters to be addressed
expeditiously, even within a six day period. If, in fact,

it would help the passage of the bill to add a few days,
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and it was possible to accommopdate those additional tines

W t hout pressure on the other end as Congress prepares for
the Joint Session, of course, you know, that certainly can
be consi dered.

The Chairman. COCkay. Wdespread concern about a
provision in the current law, the current |law, that would
allow State Legislatures to declare a failed el ection,
appoint their own electors. M. Bauer, can you -- which
woul d be appointing their own electors but ignoring the
votes in their States. M. Bauer, quickly explain how the
bi partisan bill solved this problem

M. Bauer. It solves this problem in ny view, very
effectively by providing that States nmay, pursuant to | aws
in effect before Election Day, determ ne that extraordinary
and catastrophic events have occurred that necessitate a
nodi fication in the period of voting. And that is key.

The renmedy here is a nodification in the period of
voting. It does not allowthe States to use the excuse,
and that is what was nost of the concern, about the failed
el ection provision under the current ECA to redo the
election, to throw the old one out, and conduct anot her
one.

So | think that it very effectively addresses the
concerns that we have over legitimte problens that nmay

arise with cyberattacks, power outages, natural disasters,
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while at the sane tine preserving this fundanental
principle that |aws are that due process requires us to
honor the results of elections that reflect the popular
vote under the rules in effect, on El ection Day.

The Chairman. Ckay. Anbassador, you have expressed
some concern that the | anguage in the bipartisan bill
allowi ng States should extend El ection Day, during
extraordi nary and catastrophi c enmergency, is vague. |
mean, | amglad that they had an exception, and sonething
we had in our bill, Senator King, and presented for these
catastrophes. You can have weat her catastrophes, right.

So do you have anything you can suggest then that you think
could make this nore defined?

M. Eisen. Chairman, if this commttee were in
charge, solely in charge of adm nistering extraordinary and
catastrophic, the anxiety that many of us feel in | ooking
at the election denier |andscape and the brazenness and the
wlling to go to the very -- the willingness to go to the
very limts, that alarmwould not occur.

But | think given that Congress has defined this term
extraordi nary and catastrophic, you can put some guardrails
around that to prevent the bizarre idea which can be done
before El ection Day by an el ection denying Governor,
particularly if there is a trifecta, if they have both

houses.
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The Chairman. OCkay. Just but, if you could just be
-- any specific | anguage and you can give it to the
committee later. Okay, | have one |ast question, M.

Nel son. You testified that reformng the El ectoral Count
Act is only one step in protecting our denocracy. | know
you would li ke to see sone changes. W can go over those
| ater. But could you speak to why additional |egislation
| i ke the Freedomto Vote Act and John Lews Bill would
conpl enent the work that we have done here. Ms. Nel son.

Ms. Nel son. Yes, because el ection sabotage happens
not just after ballots are cast and votes are tabul at ed.

It can happen in the way that the electorate is shaped
t hrough voter suppression |aws and through |aws that erect
barriers to the ball ot.

And so the John Lewis Voting R ghts Advancenent Act is
critical to restoring and strengthening core protections
agai nst voting discrimnation that we |lost in the Voting
Ri ghts Act of 1965 when the Suprene Court struck down the
provi sion and disabled it.

W al so need the Freedomto Vote Act to set m nimum
standards for access to the polls so that voters in Florida
and Georgia and Texas can benefit from sane day voter
regi stration, for exanple, or robust vote by mail in ballot
return procedures, just |ike voters in California and

Col orado and other States. The uniformty of those voting
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nmeasures will restore and bring greater confidence to our
el ectoral systemand will conplenent the work of the ECRA

The Chairman. Thank you very nuch. M. Blunt.

Senator Blunt. Thank you, Chair. M. Gore, Professor
Mul | er, and Professor Bauer, you all in each of your
testinmonies, you highlighted the inportance of -- that bill
had it in clarifying that States nust use | aws enacted
before Election Day. Let ne put two or three thoughts out
there and you can all three respond to this.

What potential problens would that provision solve?
How does that provision help maintain the integrity of the
el ections? And does the provision still uphold the rights
of States to actually craft their own |aws regarding
el ections? And let's just start with M. Gore here, right
in front of me. W wll go, M. Gore, M. Miller, and M.
Bauer .

M. Gore. Thank you, Senator Blunt. That is a key
provi sion of the Reform Act, because it | eaves the people
and the people's representatives in the State Legislature
in charge of prescribing the rules for Presidentia
el ections as the Constitution directs.

It would prevent efforts to change the rules of the
el ection after the gane has been played. It is a
fundanental prem se of our elections that they are held in

a free and fair manner under rules that are set i n advance,
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foll owed during the election, and are not changed after the
el ection.

And so the Reform Act is a key provision that would
prevent efforts to change the rules after votes have been
cast, counted, and conpiled. It would | eave State
Legi slatures in charge of setting those rules as the
Constitution directs and would ultimtely enpower State
Legislatures to set those rules in the manner that they
deened best in each individual State.

Senator Blunt. GOkay. M. Miller.

M. Miller. Thank you. So that provision works well
in tandemw th abolishing the failed to make a choice
provision. And the goal is that there is one Election Day,
the first Tuesday after the first Monday in Novenber. All
the rules are going to be in place then and we are going to
follow those rules and adhere to them

And there were sone concerns that arose in 2020 that
Legi sl atures could show up in Decenber or January and
appoint a slate of electors under rules that didn't exist
at the tine. There was a | ot of conversation about this in
Florida in 2000, Louisiana in 1960. This was a problemin
1876 as wel | .

So maki ng sure that we have stable rules upfront, that
we know we are having a popular election, and all of those

rules are going to control and govern the recount and ot her
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processes that happen after Election Day is crucial to
ensure that the votes and the voices of the people wll be
represented when that certificate gets to Congress.

Senator Blunt. And M. Bauer.

M. Bauer. | conpletely associate with the conments
just nade by M. CGore and Professor Muller. | think that
this is a crucial part of Electoral Count Act reform and
well reflected in the Electoral Count Reform Act. The
Congress fixes the date under the Constitution of the
el ecti on.

Due process requires that those -- that Congressional
authority be respected, and that State Legislatures do not
attenpt after the fact, once the results are known, to
change the rules that were in place and on which the voters
relied. And so it is essential for that reason wi thin our
Constitutional framework and for the additional points that
were made by M. Gore and Professor Miller.

Senator Blunt. Thank you. Anbassador Ei sen, does
anything in the bipartisan proposal displace any of the
exi sting Federal or State clainms that are avail abl e? Now,
it does seem|like there are plenty of places to go to
court, and as others have pointed out, to chall enge
probl ens that are perceived or real imediately after the
El ection Day itself. |Is there anything that prevents all

of those options fromcontinuing to be avail abl e?
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M. Eisen. Options do renmamin available. | will note,
and | amgoing to the place in the bill, that at the end of
the six day period, for recon -- in order that the, here we

are, in order that the certificate have binding effect here
i n Congress, that the subsequent State or Federal judicial
relief, this is in 5(c)(1), has the effect of -- in order
for that to have effect, it wll cut off the State revi ew

So we are establishing a cut off here. And | know
there is sonme concern by those who actually have to
adm nister this that -- with the length of that period. So
that is why we would like to have nore tinme in order that
State and Federal procedures can run their course.

Senator Blunt. M. Core, do you think nore tinme is
hel pful thing where you have all of these current renedies
in | aw?

M. Gore. | do not believe that nore tine is
necessary to allow the courts to adjudicate any disputes in
Presidential elections in the future for several reasons.
First, the Reform Act preserves all of the existing State
procedures for adjudicating those disputes. So the Federal
claimor the Federal suit would be filed in npbst cases, if
not all cases, after a State process already has pl ayed
out .

Second, it is going to be a very unlikely case that

woul d be resolved within only six days. Mst States
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certify the results of their elections well before that six
day period would begin. So, for exanple, in 2020, Del aware
certified its election results on Novenber 18th, nearly a
full nmonth before the Electoral College convened. Third,
the issues presented in any kind of Federal suit would be
Very narrow.

The i ssue would only be whether the Governor had
failed to certify the correct slate of electors as required
by State law in existence prior to Election Day. And
fourth, as | think M. Bauer may have nentioned before, the
St at es have proven in there and the courts have proven very
adept at adjudicating these disputes in a very quick
manner .

And that includes not just State courts that deal with
el ection contests and chal |l enges, but al so Federal courts,

i ncluding the U S. Suprenme Court, which in nmany cases has
resol ved el ection disputes very, very quickly.

Senator Blunt. Thank you. Thank you, Chairman. |
may have other questions later or for the record, but we
have got a nunber of nenbers here so we can nove on.

The Chairman. Yes, we can do sone |ater. Senator
War ner .

Senat or Warner. Thank you, Chair Klobuchar. Let ne
t hank you and Senator Blunt for giving the bipartisan group

the time and space to try to put this together. And |
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woul d point out, | knowthis is not the popul ar perception
t hat Anericans have, we have had a pretty good run of

bi parti san activity in the Senate, the infrastructure bill.
There was a group that cane together, the chips bill

There was a group that cane together on the guns
| egi sl ation, the budget, the veterans bill that was passed
yesterday, and now the ECA. So | know this is again not
popul arly held by the public, but there are a group of
reasonabl e Senators in both parties that actually try to
get to yes.

| also want to quickly point out that while we are on
the El ectoral Count Act today, there was a | ot of good work
done by this group as well on issues around postal reform
in ternms of elections, making sure that absentee ballots
woul d be swept and counted in an appropriate way, that
there woul dn't be changes before an el ection
| nappropriately by any kind of postmaster general that
m ght be political. And | would urge the commttee take a
| ook at those.

W also, | think, did some good work on efforts around
voting machi nes. For exanple, we already have in the |aw
maki ng sure that voting machi nes do accurate counts. W
al so have appropriate in the law that voting nachi nes can
wi t hst and environnmental challenges if they get rained on,

fl ooded, wet.
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One of the things we have not done and that | think is
very appropriate for this commttee to take up, would be
maki ng sure that we have de mnims security standards and
cybersecurity standards in voting machines.

Senator Blunt and I, Senator King are on the
Intelligence conmttee, and we have seen efforts in the
past to use cyberattacks on our voting systens and putting
in a voluntary de mnims cyber standards for our voting
machi nes, | think, just makes enornous anmount of sense. |
al so want to conplinent Professor Miller.

You have a series of technical anendnents to the

| egi sl ation that we put together. | amgoing to tell you,
fromny standpoint, | think all four of your technical
anendnents dramatically inprove the bill and clarify sone

of the msreadings. And while | amnot going to get in ny
2 m nutes and 50 seconds a chance to go through all of
them | hope, and --

The Chairman. W will give you an extra m nute,
Senat or \\r ner

Senator Warner. O a nore adept conmmttee nenber nmay
point to those, but | also think Professor Miller, Senator
Blunt, as you know, has a Republican background. And |
just want to say his inprovenents woul d get ny support.
And | don't want to speak for Senator Collins and Senator

Manchin, but | have run it by themas well. And | think
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you do sonme very good worKk.

| do want to get to a question, though, and that is
that M. Bauer, | want to thank you and your coll eague,
Jack Goldsmth, as well as all the other |aw professors,
for your help in drafting the ECRA. And as probably
Senator Capito will indicate, one of the things that we
westled wwth the nost was determning the role that the
Federal courts m ght have in resolving a disputed el ection.

And | think sonme of the commentary out there, frankly,
is off base. And one of the reasons why | think
prof essi onal matters, corrections may help. So let's, Bob,
If we could go through a lightning round in ny last mnute
and 50 seconds, does the ECRA create a new cause of action?

M. Bauer. No, it does not.

Senator Warner. Does the ECRA expand the jurisdiction
of the Federal courts?

M. Bauer. No. It only provides for expedited
reviews of cases that would be brought under existing | aw

Senator Warner. Does the ECRA in any way di mnish the
power of State courts?

M. Bauer. No, it does not.

Senat or Warner. Now, you have said that the ECRA
sinply clarifies the role of Federal courts under existing
|l aw. Now, we spent a |lot of tinme going back and forth on

this and had lots and | ots of good work. Can you go ahead
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and describe that role of the Federal courts in this
process?

M. Bauer. The point that | was nmaking was that the
sort of claimthat we are tal king about here that m ght be
brought by a Presidential and Vice Presidential candidate
chal l enging the | awful ness of a certificate that either a
State executive official mght put forward or a State
Legi sl ature m ght put forward, is an action that could be
brought today under existing |law, under extant |aw by the
Presidential and Vice Presidential candi dates.

And what the El ectoral Count Reform Act does, and |
think quite effectively, is sinply provide on this very
unforgiving tinetable we face in any event, for expedited
review. It establishes venues and procedures for expedited
review, review by a three judge court, and then review by
the United States Suprene Court.

But it does not alter existing law, it does not, as
your question earlier suggested or asked ne to respond to,
It does not create any new courses of action. It is a
procedural provision to allow this narrow kind of claim
brought by these particular plaintiffs to receive expedited
treat nent.

Senator Warner. And that is the position not only of
you, but M. Goldsmth and the series of |aw professors who

wor ked with the group?
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M. Bauer. To ny know edge, speaking, of course, for
nyself and | know this to be also the position of Professor
Goldsmith, the answer is yes. And | know of nobody who has
argued to the contrary that | have discussed this with the
| aw professors' conmunity.

Senator Warner. There was probably no issue that we
spent nore tine on, and nmaybe Senator Capito wll want to
comment on this. And | think some of the critiques maybe
have been m sguided. And | have got a whole bunch of folKks
in ny office where | go through those great corrections
that Professor Miuller has to the |egislation.

But | think if there was any anbiguity, sone of his
technical fixes nmake sone sense. So |, again, thank the
chair and the ranking nenber for giving this gang a chance
to do sonme work, and woul d wel cone other gang nmenbers in
future endeavors. Thank you, Madam Chair.

The Chai rman. Senator Capito.

Senator Warner. The tats that we brought in the ECRA
gang tats, don't -- we shouldn't show those of f?

Senator Capito. | amnot getting into this one.

Thank you, Madam Chair, Chair Kl obuchar, and al so Ranki ng
Menmber Blunt for having this hearing today. And to ny
col | eagues, Senator Manchin and Senator Collins, for
testifying,

| want to thank Senator Warner, as well as a nenbers
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of the groups/gang, whatever we are calling ourselves, and
everybody else in this commttee. W have had several
hearings on this issue. | amgoing to nake a statenent in
what tinme | have left. | hope | have tine to ask one
guestion, but I want to thank the w tnesses today, not just
for what you are doing here today, but what your |ending of
support and expertise throughout this entire process.

We did | abor back and forth on the best way and | am
real ly encouraged by what | hear. | would also like to
submt for the record a |letter of support fromthe R Street
Institute, who is in support of the ECA reformefforts.

Wt hout objection, I will put that in there.

[ The information referred to follows:]

[ COMM TTEE | NSERT]
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Senator Capito. One of the nost inportant duties of
menbers of Congress is to certify the w nner of
Presidential elections. It is not our job to adjudicate
| awful | y cast ballots or overturn the will of the Anmerican
voters. | remain a strong supporter of our electora
system which provides power to the States to tailor their
el ection laws to the specific needs of their citizens.

As Federally elected officials, we nust respect the
Constitutional role reserved for the States and not abuse
our oversi ght powers, which | think this bill lines out. |
am proud to have joined 15 of ny coll eagues from both sides
of the aisle in introducing the Electoral Count Reform and
Presi dential Transfer Transition |Inprovenent Act.

This legislation is the only bipartisan bill that
woul d anend the El ectoral Count Act of 1887. January 6 was
a dark day here in our Capitol and for our denobcracy. But
the politicization of the counting of electoral votes has
been a probl em for decades, predating the nost recent
Presidential certification.

Menbers of Congress have objected to certified
el ectoral results as a means of changing political outcomnes
of electoral results that they don't |ike. Despite then
George Bush's -- President George Bush's clear win over
t hen Senator John Kerry, the concurrence with several House

menbers or a single Senator forced a vote in both chanbers
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over whether to overturn Chio's electoral results because
of the rules set by the Electoral Count Act with just a
si ngl e nenber.

And | amglad to see that we have on record that we
all believe that that is a flawed proposition. Senator
Bar bara Boxer's objection forced Congress to deliberate on
whet her to discredit the popular vote in the State of Chio.
This resulted in a vote of 1 to 74 in the Senate, and 31 to
267 in the House of Representatives.

In 2017, House Denocrats tried to object to results in
nine States, to contest President Trunp's el ectoral
victory. Had a single Senator had the bad sense to sign
t hese objections, we would have been required by law to
vote on these frivol ous change. These precedents, along
with efforts to pressure Vice President Pence to discredit
the lawfully cast ballots of certain voters, denonstrates a
clear need for reformin this certification.

Over the course of seven nonths, we have worked on
this, and | am proud that we have put together a package
that | think can use inprovenents and tweaks, as we have
t al ked about, but also hits at the core issues.

The | egislation solely solves efforts to subvert
| awful |y given electoral results in our Presidential
el ections, and provide clear guidelines, | think clarity is

sort of the word of the day -- clarity is what we have been
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m ssing for over those hundred years. It is not a partisan
power grab to Federalize our elections or use Congressional
| evel s of powers to dictate what outconmes a single party

m ght prefer.

These efforts, these legislative refornms, offer conmon
sense solution to a recurring problem So in consultation
with many of you, | amhoping that this bill can gain
enough support to pass both chanbers and be signed into | aw
by the President. | would like to ask in ny renaining
short period of time, | feel quite honestly, and | don't
know what the chair feels about this, that we have a sense
of urgency here.

Let's be real. W are init. W are several nonths
away froma mdtermelection, but as soon as we turn the
corner into January or into another |engthy two year
Presi dential election, ny personal feeling is we need to
button this up before the end of the year because that wll
then set the clarity to nove forward for the next election.

So | know I mght get the answer that none of you
think that you can tell Congress when they should and how
t hey shoul d pass things, but since you are all here in your
personal capacities, | would like to know if you have an
opi nion on the urgency to get this wapped up by the end of
the year. M. CGore, | will start wth you.

M. CGore. Thank you, Senator. | wouldn't presune to
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tell Congress --

Senator Capito. | knew you would say that --

M. Gore. ~-- but |I certainly agree that nowis the
time to act. The Reform Act is a beneficial piece of
| egi sl ati on and makes a nunber of inprovenents. It is
pendi ng before the Congress now, and the nonment is here for
Congress to act and adopt these inportant reforns.

Senator Capito. Thank you. Anbassador Eisen. |
would like to say on a point of personal privilege, |

enjoyed visiting you when you were the anbassador. Thank

you for your hospitality. It is nice to see you again.
M. Eisen. | was thinking back to the nice and
bi partisan tine that we had. | think it is urgent. W

must seize the nonent. But we nust seize it correctly,

t aki ng account, and | know no one feels nore strongly than
you do, Senator Mdore Capito, taking account of the needs
of those State officials who actually are going to have to
deal wth all of this. They need nore tine.

Senator Capito. Right. M. Miller.

M. Miller. | want to echo the point on the States,
because the nore lead tinme you give them saying these are
the rules, these are the deadlines, this is what your
courts have to resolve in a speedy tine, this is when the
certifications have to take place. And if there is so nuch

that has to happen behind the scenes in the 50 States. The
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nore lead tinme we give our hardworking election officials
in the States, the better.

Senator Capito. Thank you. M. Bauer.

M. Bauer. | share the expression of humlity about
wei ghing in on when Congress should act, but | could not
agree nore that is urgent, and I would certainly be, | wll
put it this way, delighted to see and | think it would be
good to see Congress act before the Presidential election
cycl e begi ns.

Senator Capito. Thank you. And Ms. Nel son.

Ms. Nelson. Yes, | concur with ny colleagues. This
Is urgent reformthat is needed. And by Congress advanci ng
this as soon as possible, it frees Congress up to do nore
to protect our elections and to enact other |egislation
that will conplenment and enhance the ECRA

Senator Capito. Thank you. Thank you, Madam Chair.

The Chairman. Well, thank you very nuch, Senator
Capitol, and thanks for your work. And | strongly agree
with you on the timng issue. Next up, Senator King and
then Senator Padilla, | believe. | don't think we have
anyone el se. And everybody has been patiently waiting.
Senat or Ki ng.

Senator King. | want to raise an issue that hasn't
been di scussed. All of you very confortably asserted that

this was Constitutional, that the ECRA was Constitutional.
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M. Miller, | think you used the termwell within
Constitutional bounds. | amworried about the inplications
of the so-called independent Legislature theory. And the
theory basically holds that the there is a difference,
there is a subtle difference between the el ection clause as
a clause in Article 1 and the election clause in Article 2.

Which Article 1 says, Legislatures and the States
shall set election rules, but then sem col on, Congress may
anmend or override those rules. |In the election clause for
the President, it tal ks about the States shall sel ect
el ectors in a manner the Legislature shall direct. There
I's no provision for Congressional, express provision as
there is in Article 1.

And there are those who assert, and apparently we now
have three justices, Thomas, Alito and Gorsuch, who appear
to accept this independent Legislature theory that nothing
can override, and they can do anything they want whenever
t hey want.

M. Bauer, let ne start with you. Since you are a
graduate of the same | aw school that | am | wll give you
that, I will give you the privilege of beginning. What do
you think of this theory, and is this a concern in the
context of what we are discussing here today?

M. Bauer. No, | don't believe it is. There has been

a lot of different neanings assigned to the term
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I ndependence, State |egislative doctrine, but I think one
thing is very clear, which is whatever State Legi sl atures
may do in the manner of appointing el ectors, they cannot
vi ol ate ot her Constitutional provisions.

They are still faced with the requirenent that their
actions be consistent with the due process and equal
protection clause with the right to vote under the First
Amendnent. So there are constraints, and | don't think in
the nost extrene formthat sonmebody m ght suggest that one
m ght understand dependent State Legi slature doctrine.

| don't think that woul d be an accurate statenent of
what is available to State Legi sl atures under our
Constitution,

Senator King. M. Miller, your thoughts.

M. Miller. Congress has the power to choose or to
define the time of choosing electors. And so one of the
really inportant things this bill does is by elimnating
the failed to nmake a choice provision and saying all of the
rul es have to be in place as of Election Day, then it puts
in place that if you are going to hold a popul ar el ecti on,
we are going to follow those rules.

And there is no opportunity to show up later and do
sonething else. And so while there mght be in the nost
aggrandi zed theory of the independent State Legislature to

say the Legislature can do whatever it wants, perhaps that
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is true, but it has to do it on the first Tuesday after the
first Monday in Novenber, and it has to have |laws in place
wel | before that election.

Senator King. So the power in the Congress to set the
date is a constraint on the Legislature acting retroacti ve.

M. Miller. Correct.

Senator King. That is reassuring. M. CGore, do you
agree?

M. CGore. | do agree that the independent State
Legi sl ature doctrine is not inplicated by the Reform Act,
and | agree with Professor Muller's reasons for that. And
| wll just add that this provision that clarifies that the
governing law for Presidential elections is State | aw
enacted by State Legislatures prior to Election Day,
further allays any concern that there m ght be under that
doctri ne.

Senator King. Do you feel that the Electoral Reform
Act adequately deals with the rogue Governor problemof a
Governor who basically refuses to certify? Because we have
got people running for Governor who are saying, | wouldn't
have certified in 2020. |s that addressed in these bills?
That was sonething we tried to address in our draft bill.
M. Core.

M. Gore. Existing |law already contains nmechanisns to

address the scenario of a Governor failing to certify a
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slate of electors or certifying the incorrect slate of

el ectors. As | nentioned before, State | aws have robust
procedures for adjudicating election disputes, including
that kind of dispute. The Reform Act does not displace any
of that. It preserves all of those processes and
procedures. And to do that --

Senator King. Do you think the current procedures are
adequate and the Reform Act doesn't need to address this
subj ect ?

M. Gore. | think the Reform Act does not need to
address this subject because there are legal renedies in
place at the State level, and to the extent there are al so
Federal, Constitutional, or statutory challenges that could
be brought, the Reform Act al so | eaves those nechanisns in
pl ace.

Senator King. M. Bauer, do you agree with that
concl usion? The rogue Governor issue is adequately dealt
wth in existing law. It doesn't need to be addressed in
t he Reform Act?

M. Bauer. Well, certainly it is addressed under
existing law. | think there are renedi es avail abl e under
existing law. But | would also point out, again, that it
Is very effectively addressed as a procedural matter
t hrough the expedited judicial review provisions that apply

to the | aws.
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As we discussed previously that Presidential and Vice
Presi dential candidates can bring to the challenge a
certificate that a State executive or State Legislature
wongfully puts forward, is the correct one. So it does
touch on that, certainly by expediting relief avail able
under existing | aw.

Senator King. M. Miller, one final question. W
have got the voting period potentially nodified by,

"extraordi nary and catastrophic events." |Is that an
adequate definition? Do you feel that it provides
reasonabl e gui dance that can be litigated? O does it
create an openi ng and an anbi guity?

M. Miuller. So in ny judgnent, first we have to think
about the status quo, which right nowis that if there is
-- failed to nmake an el ection, the Legislature can do
whatever it wants, essentially. So by abolishing that and
replacing it with this provision is a dramatic inprovenent.
And the only renedy that can happen is a nodification of
the voting period, not suspending or delaying the el ection.

Senator King. But what if a Legislature says, we had
wi despread fraud in the city of Philadelphia. That is an
extraordi nary event, and we have to throw out the results.

M. Miller. Right. So, extraordinary and

catastrophic, | think are understood not to include

al l egations of voter fraud. And as an independent
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constraint of Federal law, | think it would prohibit States
fromenacting laws |ike that.

States al ready have energency election |aws on the
books. To ny know edge, none of them define voter fraud as
a basis for an energency invocation of executive authority.
So it offers an independent Federal constraint while
relying on the stable existing State nmechanisns for
handl i ng cat astrophes and energencies in elections. M.
GCore, are you satisfied with extraordinary and
catastrophic?

M. Gore. | think that that is another issue that is
best left to the States to decide again before El ection Day
for the reasons that Professor Muller has laid out.

Senator King. Thank you. Thank you, Madam Chair.

The Chairman. Thank you. Senator Padilla. Senator
Cruz is wlling to have you go next, even though he is
next, and appreciate that. Thank you. Senator Padill a.

Senator Padilla. Thank you very much. He shares ny
pai n, going back and forth to Judiciary conmttee. Sane
day, sane tinme. Thank you for the indul gence. Now, thank
the three for your in-person testinony and our two
W tnesses that are participating virtually. | agree that
it is critical that we nodernize and clarify the El ectoral
County Act.

And | amgrateful for that bipartisan group of
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Senators that have cone together to work on this issue.

But | do have sonme questions for our wtnesses, and not
just how we can best fix this law, but for a nonent, |
think it is also inportant for this commttee and for this
hearing to focus on two other related points about the

El ectoral Count Act reform

First, while the anbiguous text of the current
El ectoral Count Act left roomfor exploitation on January
6, the text didn't exploit itself, people did. The forner
President did. Senators, nenbers of Congress did. And an
arnmy of lawers all had to give up on our denocracy, enough
to give into the biglie and use it to fuel a baseless
chall enge to the 2020 el ecti on.

So while fixing the ECAis inportant, | think it is
al so inportant to renmenber why we need to do so in the
first place. Because bad faith actors stand waiting in the
wngs totry again to exploit the text again for their own
cynical ends. Second, fixing the ECA won't do anything to
remedy the significant barriers to ballot access that far
too nmany voters across the country continue to face.

Fixing the ECA might make it harder to cheat in our
el ections. W hear that a | ot fromour coll eagues, and we
shoul d absolutely do that. But | hope that we can soon
find our way back to make it easier to vote as well. M

first question is for Ms. Nel son.
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| know she is participating virtually but let ne ask
Ms. Nelson to el aborate on the second point | just raised.
Can you pl ease expand on your testinony regarding the
barriers to access that voters across the country wl
continue to face, regardl ess of whether or not we reform
t he El ectoral Count Act?

Ms. Nelson. Thank you, Senator Padilla, for that
question. As | said, both orally and in witten testinony,
el ecti on sabotage does not occur only once a ballot is
cast. It is also determ ned by who gets to cast a ball ot
in the first place and under what conditions. W know t hat
voter discrimnation and voter suppression is still ranpant
i n our electoral system

We know that there have been hundreds of bills
proposed and passed in States across the country that limt
access to the ballot and that particularly have a
di sproportionate inpact or were directly targeted at bl ack
and brown and ot her narginalized voters.

What the Electoral Reform Act will do is to resolve
many of the anbiguities concerning how votes are counted
and what certifies an election and ascertai nnent, and to
shore up so many ways that the exploitation of election
results mght occur. But it doesn't deal with the process
of inputs of who gets to vote and under what conditions.

And that is why it must be conpl enented by | egislation
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that protects the right to vote and restores the Voting
Rights Act to its full capacity and creates uniform
standards across the country for voters that cannot be
mani pul ated or in any way discrim nated agai nst based on
race or another protected characteristic.

Senator Padilla. Thank you so very nmuch. M second
question is nore of a speed round for all the witnesses, is
as follows. Now, the bipartisan group of Senators that
engaged in a serious effort to address sone of the major
vul nerabilities of the current ECA text, | appreciate their
work. Now, the bill takes serious steps towards reducing,
excuse ne, the likelihood that the | aw can be exploited
again as it was on January 6. But the conmttee --

The Chairman. You can take a second. W are fine.

W wiill give sone extratinme. W are all in a good npod
her e today.
Senator Padilla. -- but the commttee has

jurisdiction on elections. So | wuld Iike to hear just
briefly fromeach of you. W know what is in the bill. Is
there anything el se that you would suggest to this
commttee that be added to the bill to make it even better?
Let's start with M. Gore and work our way down the table,
then to the witnesses participating virtually.

M. Gore. Thank you, Senator. | do believe that sone

of the technical corrections that have been suggested to
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the bill by Professor Miuller and others are appropriate.
We had a back and forth earlier about the tinme period for
bringi ng chal |l enges under the Reform Act and this question
of whether six days is sufficient.

| do believe that the five day notice provision in 28
U S.C. 2284 for actions brought before a three judge court
i nvolving a State officer or a State official should be
wai ved for these kinds of cases just to ensure that there
Is as nmuch tine as possible to resolve any Federal,
Constitutional, or statutory clains.

Senator Padilla. Anbassador.

M. Eisen. Thank you, Senator. | think extraordinary
and catastrophic should be defined. | think the timng
shoul d be extended. We still had State led litigation

going in 2020 during these -- after the so-called State
har bor and after the Electoral College net. | think that

| awful ly certified and regularly given needs to be defined
better to prevent m schief here in Congress.

And there -- in ny testinony, | have laid out sone
procedural specifications that | think is inmportant to put
in. If you call those clarifications and technical
corrections, | amall for them And | do appreciate the
huge bi partisan effort.

Senator Padilla. M. Miller.

M. Miller. Wth Senator Warner's endorsenent, |
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think I will rest on the four recommendations | put in ny
witten testinony.

Senator Padilla. Thank you very nmuch. M. Bauer.

M. Bauer. | do not think there is a gaping hole in
the statute. | do think that there are technica
corrections of the kind that | understand Professor Miller
has advanced clarifications that could well be in order and
could help to secure answer questions and secure bipartisan
passage. | would contrast that with any glari ng weakness
in the design. | don't think there is any glaring weakness
in the design, but those technical corrections and
clarifications, it seens to ne, are appropriately
consi der ed.

Senator Padilla. Thank you. Ms. Nelson.

Ms. Nelson. Yes. | shared sone principles that we
hope will guide this conmttee's consideration of any
tweaks to the ECRA. But | wll see sone nore specific -- |
will State sone nore specific recomendations. W think
that with respect to the timng, while we are not pronoting
a particular tinme period or expansion, that the six days
for litigation is there rather tight as we consider what
needs to happen within that tinme period. So we urge the
commttee to think about sone expansion of tine for
litigation and to ensure that there aren't any unintended

consequences.
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W have al so rai sed sone i ssues concerning the
assi gnnent of judges for the judicial process to ensure
that there is no actual, and nore inportantly, no
appearance of bias that may underm ne public confidence in
t he process.

W also believe that the right to a mandatory appea
to the Suprene Court is sonmething that this panel should
consi der and think about ensuring the Suprenme Court's
review of these all inportant issues when they arise
t hrough the Federal judicial process outlined in the ECRA

And then also to nake it very clear that the process
I n the ECRA does not supplant or supersede any State or
Federal court avenues. And I think that we have
articul ated that several tines in this discussion today,
but we do want to reiterate that point, because it is very
i nportant that voters still have an opportunity to
vindi cate their rights under State and Federal |aw outside
of that process.

Senator Padilla. Thank you. Thank you all. Thank
you, Madam Chair.

The Chairman. Ckay. Thank you. Good questi on,
Senator Padilla. Senator Cruz.

Senator Cruz. Thank you, Madam Chair. Wlcone to
each of the witnesses. Professor Miuller, Article 2,

Section 1, Clause 3 of the Constitution provides that the
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Presi dent of the Senate shall, in the presence of the
Senate and House of Representatives, open all the
certificates, and the votes shall then be counted.

The 12t h Amendnent |ikew se provides the very sane
text, the President of the Senate shall, in the presence of
t he Senate and House of Representatives, open all the
certificates and the votes shall then be counted. Wy, in
your judgnent, do you believe the franers gave that
responsibility to the President of the Senate and to the
House and Senate?

M. Miller. Thank you, Senator. So | think in terns
of considering the separation of powers, there was
under st andably the goal of not to have Congress choose the
President. But there also had to be sonme resol ution of who
was the President and sonme determ nation of the counting.

And | think as far as | recall from Madi son's debates
of the convention, the notion was that this would largely
be a mnisterial task. And to the extent that any disputes
arose, it was not sonething that was on the m nds of those
at the convention. But undoubtedly very early on, it was
recogni zed that there was going to have to be these actors
that were invol ved.

And by the tinme the 12th Anmendnent was enacted, it
fell to the presiding officer of this Joint Session, which

was the President of the Senate, to sort of handl e the
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mnisterial tasks. And by 1804 it was recogni zed, Congress
counted the votes. And it wasn't until the m d-19th
century that we started to have real problens about

resol ving those di sputes.

But at the very least, to the extent that Congress was
this body, this Federal body that would typically handle
political questions for its own nenbers, it seens |ike an
appropriate analog that to the extent there were disputes
about the elections, that the President woul d handl e them
in that Joint Session together, to the extent that any
di sput es ar ose.

Senator Cruz. So do you believe that there was any
j udgnent or discretion expected of either Congress or the
Vice President in that process?

M. Miller. There was -- in ny judgnent, there was no
discretion for the Vice President, the President of the
Senate. There was suggestions in a debate that happened in
Congress in 1800 that there m ght have to be sonme questions
about what happened during the counting of electoral votes
and sone discretion that Congress m ght have.

And that has been a pretty narrowy defined role, and
especially over the years as we trust the State courts in
the States to resolve the process, very rarely has Congress
been involved in relitigating those questions, and so it

has had a role and recognized the role in the past, but a
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narrow one when it cones to resolving those controversies
that conme to Congress.

Senator Cruz. So as everyone here knows, the election
of 2020 was extraordinary in many respects. And as |
anal yzed what the best approach for Congress should be to
that situation, | look to history, and | |ook to precedent.

And to ny mnd, the nost applicable precedent is the
el ection of 1876. As you know, in the election of 1876,
that was the race between Rutherford B. Hayes and Sanuel
Tilden, and that, nuch |ike 2020, was a hotly contested
race.

There were serious disagreenents, and in particular,
there were serious allegations of voter fraud fromthree
different States, from Florida, from Louisiana, and South
Carolina. A total of four States, Florida, Louisiana,
South Carolina, and Oregon submtted two sl ates of
el ectors.

And so Congress, exercising what you just described as
t he judgnent and discretion given it by the franers, had to
resolve what to do in that instance. |In 1876, Congress
didn't throwits hands in the air and say, well, there are
serious allegations of voter fraud, but we are hel pl ess, we
are sinply mnisterial clerks, so we can't assess this.

I nstead, Congress did sonething very different.

Congress, as you know, appointed what it called an El ection
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Commi ssion. This Election Comm ssion was a uni que creature
In Constitutional law and in our Nation's el ectoral

history, in that it consisted of five Senators, five House
menbers, and five Suprene Court justices.

And that Election Conmm ssion, in turn, was enmpowered
to assess the evidence of voter fraud, to nake concl usive
determnations that in turn would go forward and determ ne
who woul d be the next President. Do you believe Congress
made the right decision in 1876 establishing the Election
Conmi ssion to assess the clainms of voter fraud?

M. Miller. It is a very hard question. | think, in
that era, there was no El ectoral Count Act, and Congress
didn't know how to resolve a dispute between the chanbers
whi ch was going to arise. And so this was their
ti ebreaki ng nechanism to create this Conm ssion.

And at the end of the day, the Conm ssion actually
said and actually concluded by an eight, seven vote that it
was not in its purviewto go behind the returns, as the
framng was, to investigate the alleged fraud that happened
in places |ike Florida.

The goal was to say, what is the true result that
comes out of the State. And after that, Congress enacted
the Electoral Count Act and has abided by it every four
years. And on January 3rd, with the unani nous consent, a

concurring resolution from Congress said, we are going to
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abi de by these procedures.

And in ny judgnent, that is the nmuch nore sensible
approach since 1876 was not the best approach, and it was
t he approach that should have gui ded what Congress was
doi ng on January 6th, 2021

Senator Cruz. Well, and | agree that the 1876
el ection was the predicate and in nmany ways the inpetus for
the Electoral Count Act in attenpting to codify a process
for dealing wth disputed elections. | continue to believe
it would have been a better approach for Congress in the
2020 el ection to have foll owed the precedent from 1876 and
to have appointed an El ecti on Comm ssi on.

There are a |l arge percentage of Americans who still
have deep doubts about the veracity of the election, and I
think it woul d behoove both parties to have a serious,
substantive exam nation on the nerits of the facts of those
cl ai ns.

Congress didn't go down that role, and one of the
consequences of that nowis we continue to have deep
divisions in this country.

The Chairman. Ckay. Thank you, Senator Cruz. And
thank you for allowing Senator Padilla to go first. | am
not a big fan of the 1876 election. | wouldn't have been
able to vote for one thing, and | think --

Senator Cruz. | amgoing to be pretty sure you
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weren't alive then.

The Chairman. That is true, but | amjust trying to
put it in, you know, sone, a bit of perspective. So |I am
going to fast forward to the present and just ask Senator
King his final questions. This has been an incredibly
productive hearing and thoughtful hearing, and good
questions on everyone's part.

M. Gore, sonme experts have argued that because a
bi partisan bill describes the Governors' certification of
el ectoral votes as conclusive, a court could not review
evi dence that the Governor's certification was incorrect in
order a revision.

Do you agree that State and Federal courts should have
authority to review the Governor's certification and that
any court orders anmending the certification should be
concl usi ve when Congress counts el ectoral votes?

M. CGore. Yes.

The Chairman. OCkay. You want to say anything nore?

M. Gore. | am happy to el aborate on that, Senator.
Those nmechani sns al ready do exist, as | have nenti oned
before, for State courts and Federal courts to conduct
judicial review of a Governor's action or inaction with
respect to a certificate. The Reform Act noderni zes that
practice by creating the expedited Federal judicial review

provi sion and also clarifying that Congress will accept a
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revised certificate i ssued under the order of a State or
Federal court.

The Chairman. GCkay. Thank you. M. Bauer, do you
agree with that?

M. Bauer. Yes, | do.

The Chairnman. Ckay. Anbassador, you have expressed
concerns that mandatory appeal of election related clains
froma three judge panel directly to the Suprene Court
could force the court to decide cases that it would just
ot herwi se not take up. Can you el aborate on why you think
t hat mandatory Suprenme Court review could be problematic?

M. Eisen. Reasonable m nds can di sagree on --

The Chairman. As you have seen on this conmttee.

M. Eisen. | w sh every Anerican could see both what
goes on this comrmittee and the bipartisan start that we
have here. Now it is up to the comrittee in a bipartisan
way to nove it forward. | think reasonable m nds can
di sagree on the mandatory requirenent for appeal. | know
sonme feel very strongly about this.

The case for mandatory appeal includes having the
cl osure of the Suprenme Court resolving things, not letting
It linger on the docket. Those who feel otherw se believe
that there is an adequate judicial review nechani sm here.
And as is typically the case with the Suprene Court, it is

for themto decide whether to grant cert or not.
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So |l think this is one, as we work through all of the
necessary and kind of boil down to what we have to have to
feel really good about the bipartisan conpromse, this is
one where folks see it both ways, Senator.

The Chairman. Ckay. M. Miller, you have said in
nost cases related to Presidential el ections, whether or
not the Suprenme Court has discretion to hear a case would
not inpact whether it ultimately rules in cases that have
nmerit. Can you el aborate on why you think that?

M. Miller. Sure. The sort of mandatory appeals is a
little confusing, right. First off, that the party has to
appeal, the aggrieved party has to appeal to the Suprene
Court.

And then froma three judge panel, which already
happens in sone canpai gn finance cases and redistricting
cases, the Suprene Court can't refuse to adjudicate the
case on the nerits if it has jurisdiction, but it can
summarily affirm which it does, doesn't have to give
reasons, just summarily affirms what happens bel ow.

And that functions very much |like the court refusing
to grant certiorari, just denying certiorari. O if it
says that if there is sonething wong, they are going to
grant certiorari just as what they would grant and hear the
appeal that conmes froma three judge panel.

So | think at the end of the day, as a practical
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matter, there is very little difference in how the Suprene
Court is going to handle these matters regardl ess of the
mechani sm

The Chairman. M. Nel son, we have heard sonme concern
that the process for assigning judges to three judge
panel s, you have nentioned this, which is usually done by a
Chi ef Judge for the GCrcuit Court, where the courts sits
mght lead to partisan bias. Do you agree that random
assi gnnent of judges to three judge panels in cases
i nvol ving Presidential elections would reduce the risk, or
at | east the perception of partisan decision making?

Ms. Nelson. Yes. The enphasis is really on the
perception and the fact that these controversies are highly
fraught, and to ensure that there is public confidence in
t he outcone of the results. A random sel ection woul d
el imnate any sense that there has been a finger placed on
the scale in favor of one party or the other.

And this is not to suggest that Federal judges are in
any way automatically biased by the party or the President
who nom nated them but rather to just renobve any doubt
fromthe process when we are dealing with such a
consequential electoral dispute.

The Chairman. OCkay. Thanks. M. CGore, you want to
respond at all?

M. Gore. | would just note that with respect to the
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appoi ntment of three judge courts for redistricting cases,
that is already handl ed by the Chief Judge of the Crcuit
Court, and there has been no inplication that that is done
in away that is unfair or biased. | think the existing
mechanismis sufficient for these cases as well.

The Chairnman. OCkay. Anyone else want to chine in?
M. Eisen.

M. Eisen. [Technical problens] -- given the
extraordi nary stakes, perhaps not everyone on the panel has
an equal ly happy reaction to recent redistricting
j urisprudence.

The Chairman. Ckay. Al right.

M. Miller. | want to add briefly, there can be sone
flexibility that m ght be beneficial if a judge from Al aska
i's random y assigned the case happening in Phoenix in a
very short span. |If it is not a hearing on Zoom there can
be sone | ogistical problens that the Chief Judge coul d have
the flexibility to resolve in such cases. But again,
techni cal issue to think about.

The Chairman. Ckay. Well, | think that is a good way
to end because it is a -- people are being very practical,
which | appreciate. And we have had wi tnesses that cone
fromdifferent political perspectives, just like this
committee has cone together on a nunber of issues and just

| i ke the bipartisan group has.
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So | want to, first of all, thank ny friend, Senator
Bl unt and the nenbers of the commttee for an incredibly
productive hearing. | also want to thank Senator Collins
and Manchin for their work in bringing a group together. |
want to thank Senator King, who has been out front on this
i ssue fromthe very beginning, and the two of us worked
together on it, and his expertise on this.

| don't think we would be where we are without him
want to thank Senators Warner and Capitol as part of the
group as well. And we have heard today about the anbi guous
provisions in that old 1877 |aw that were actually
exploited. | nean, you can use nore dramatic words, but
exploited in the |last el ection and underscore the need to
update the antiquated | aw.

And | also think it is just a recipe for future
probl ens as peopl e have now cont enpl ated how t hey coul d
mess around with it in various ways, including just kind of
practically delays, objecting to nultiple States. | don't
think I amtelling anyone a secret. They could go on and
on, and Senator Blunt and | before the insurrection
contenplated in the range of 24 hours but it could even go
| onger.

And to see if any of those Senators just kind of, you
know, gets sick or sonething, can't be there. You start

having all kinds of issues conme up. And that is why |
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think that practically looking at it, no matter where you
cone frompolitically, there needs to be changes. W heard
bi parti san agreenent that we need to reformthe El ectora
Count Act to secure the peaceful transfer of power.

We have tal ked today about the role of the Vice
Presi dent, which cannot be used to overturn the will of the
peopl e. W have tal ked about how you can certify a slate
and make sure it is the actual electors and not sonething
that is added fraudulently at the end.

And we have tal ked about this appeals process and how
we can get that set so that nakes sense. And | appreciate,
again, this work on this bill to provide nmuch needed
clarity to the Electoral Count Act.

And | would just add with Ms. Nelson there in the
di stance on the screen, just that there are a nunber of us
that are still devoted to putting sonme sensi bl e Federal
rules into place to make it easier for people to vote,
because that is what we should be doing in a denocracy.
That is what the Freedomto Vote Act is about.

The hearing -- | amgoing to let -- Senator Blunt, do
you want to say a few words here at the end?

Senator Blunt. Well, thank you, Chair. And I do
think we need to nove forward with the clarifications that
are so obviously needed, and | think uniformy accepted

here. Certainly the suggestions today about technical
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corrections and ot her suggestions are going to be hel pful
I n that.

But this is clearly sonething that we shouldn't |et
carry over into another election cycle and get this done
this year. And | ook forward to working with you and the
rest of the commttee to markup a bill and get it to the
floor and get it passed.

The Chairman. GCkay, Senator King? No. Very good.
Al'l right. That is it. The hearing record will remain
open for one week because we are speedy, and we are
adjourned. And it couldn't have gone better. Thank you,

everyone.

[ Wher eupon, at 12:34 p.m, the hearing was adjourned.]
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