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1 REG STER OF COPYRI GHTS SELECTI ON AND ACCOUNTABI LI TY ACT

2

3 Wednesday, Septenber 26, 2018
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8

9 The conmittee net, pursuant to notice, at 2:38 p.m,

10 in Room SR-301, Russell Senate O fice building, Hon. Roy
11 Bl unt, chairman of the committee, presiding.

12 Present: Senators Blunt [presiding], Fischer, Wcker,
13 Kl obuchar, and King.
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1 OPENI NG STATEMENT OF SENATOR BLUNT

2 The Chairman. The Comm ttee on Rul es and

3 Adm nistration will come to order

4 Good afternoon. dad to have all of you here this

5 afternoon. Senator Kl obuchar and | are pleased to begin to

6 get sonme nore information on this topic, and the topic

7 today is on the Register of Copyrights Selection and

8 Accountability Act.

9 H R 1695 passed the House in April of 2017 by a vote
10 of 378 to 48. |Its Senate conpanion, Senate bill 1010,

11 sponsored by Senators G assley, Hatch, Feinstein, and

12 Leahy, have -- would change the way the Register of

13 Copyrights is selected and appoi nt ed.

14 Currently, the Register of Copyrights is appointed by
15 the Librarian of Congress. The proposed |egislation would
16 give Congress a greater role in selecting the Register and
17 maki ng the position a presidential appointment, subject to
18 confirmati on by the Senate.

19 During the nom nation hearing of Dr. Hayden in this
20 roomin 2016, many of -- on this conmttee asked questions
21 and rai sed issues about the Copyright Ofice, and | think
22 rightly so. Every day, people across the world enjoy the
23 creations of our authors, our photographers, bl oggers,
24 artists, and others. These creations have significant

25 I mpact on our economy, to our trade bal ance, and to our
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culture. The Copyright Ofice plays a crucial role in
serving both users and creators.

| think all of us would have to agree that the
Copyright O fice would benefit from sone nodernization, and
sonme of that is already happening. Since being sworn in in
2016, Dr. Hayden; her CIO, Bud Barton; and the Acting
Regi ster of Copyrights, Karen Tenple C aggett, have taken
steps to inprove the Copyright Ofice, especially its
i nformation technol ogy systens. This is a long-term
project that will take many years to acconplish, but
Dr. Hayden and her teamare continuing to head in the right
di rection.

The | egislative branch agencies this comittee
oversees -- the Library of Congress, the Architect of the
Capitol, the Governnent Printing Ofice -- serve the
Congress and the Nation. They are |ed by agency heads who
exerci se significant authority, pursuant to the laws of the
United States. These agency heads are nom nated by the
President and confirmed by the Senate.

The |l egislation we are considering today woul d treat
the Register of Copyrights in a simlar manner, while
mai ntai ni ng the Copyright Ofice within the Library of
Congress, which | believe is exactly where it should be
physically | ocated and where it would renmain | ocat ed.

When it cones to | egislative branch agencies, Congress
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1 shoul d play a significant role beyond the Senate's
2 traditional advice and consent role even in the selection
3 process of those who head agencies and those who will serve
4 in other significant positions. The Register of Copyrights
5 is one of these positions.
6 Ensuring that |egislative branch officials have been
7 sel ected by a transparent, bicanmeral, bipartisan process
8 I i ke what woul d be proposed in the Register of Copyrights
9 Sel ection and Accountability Act, it is an inportant
10 addition to the system based on the view of the sponsors of
11 this legislation
12 So | amglad to be here. | amglad to be joined by
13 t he ranki ng menber of the comm ttee, Senator Kl obuchar.
14 And Senator Kl obuchar, | would turn to you for any opening
15 statements you m ght have.
16
17
18
19
20
21
22
23
24

25
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STATEMENT OF SENATOR KLOBUCHAR
Senat or Kl obuchar. Well, thank you very nuch. Thank
you, Senator Blunt, M. Chairman, for holding this hearing.
And | want to thank you for doing this because this is

such an inportant topic on the Register of Copyrights

Sel ection and Accountability Act. | join you in welcom ng
our two witnesses, and | | ook forward to hearing their
testi nony.

Today's hearing is about the Register of Copyrights at
the U S. Copyright Ofice. This is a position that nost
peopl e have never heard of before. It is possible people
are focused on another hearing and other work going on this
week, but it is very inportant that we continue on because
this inportant job affects our lives every single day.

Whet her you are listening to music, reading a novel,
or watching your favorite show, you are consum ng work that
is protected by copyright. |If you are an inventor, author,
scientist, nusician, filmmker, or any one of the mllions
of Americans who create original work, the Copyright Ofice
is the place you go to safeguard your worKk.

This is inmportant in my State. W are the hone of
Prince, who we mss. W are the honme of Bob Dylan. W are
fiercely protective of copyrights, | would say, and of
nmusi cians' rights to their work. And nmy owmn dad wote for

many, nmany years -- he is now 90 -- and wote a bunch of

Alderson Court Reporting

1-800-FOR-DEPO www.AldersonReporting.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

books. So I amwell aware of these issues and was at a
private law firmfor 14 years, and | have handl ed sone of
t hese cases peripherally nyself.

Ensuring that creators can protect their original
works is one of the hall marks of our free nmarket system
and it fosters conpetition, creativity, and
entrepreneurship. Copyrighted work is fundanental to our
econony. Last year, copyrighted industries contributed
nore than $1 trillion to our econony. That translates to
about 7 percent of the total U S CGCDP and 5.5 mllion jobs.

I n other words, copyrighted work doesn't just
entertain and inspire us, it drives economc activity and
translates into jobs for mllions of Arericans. W need to
keep this area of our econony strong because, now nore than
ever, innovation will be the key to noving our econony
forward in the United States. W need to be a country that
i nvents, that nmakes stuff, that exports to the world, and
pronotes ingenuity.

Continuing to foster an environnent of innovation
requires us to be adaptable and forward-thinking. 1In the
21st century, we need a nodern Copyright Ofice that is
secure, efficient, and accessible to all.

To achi eve the goal of a nodern Copyright Ofice, the
next Register of Copyrights nust continue the critical work

bei ng done today to upgrade and update the infrastructure
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1 in the Copyright Ofice. Meeting the IT needs of the

2 copyright conmunity won't happen overnight. It will take a
3 conm tment from Congress, the Copyright Ofice, and the

4 Li brary of Congress.

5 The appropriations |egislation for 2019, which was

6 signed into law last Friday, will allow the progress nade
7 on | T nodernization to continue in the comng year. The

8 bill includes funding for inportant priorities |ike

9 continuing investnent in the next-generation registration
10 system rebuilding the capacity of registration exam ners
11 by addi ng 15 new positions, digitizing copyright records
12 dating back to 1870 -- that sounds |like a | ot of records --
13 in a searchable format, advancing the design of the

14 Copyright Ofice's first-ever automated recordi ng system
15 and continui ng support of the Copyright Mdernization

16 Ofice.

17 The |l egislation that we are considering today wl|

18 conpl enent the work already underway towards nodernization.
19 The bill would change the process for selecting a Register
20 of Copyrights by making it a presidentially nom nated,
21 Senat e-confirmed position for a termof 10 years. The
22 Regi ster of Copyrights would have the sane stature as the
23 Under Secretary of Commerce for Intellectual Property and
24 Director of the U S. Patent and Trademark O fice. Senate

25 confirmation of the nom nee woul d enhance the rel ationship
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bet ween t he Regi ster and Congress, give Congress a direct
role in the process to select our chief copyright policy
advi ser, and strengthen accountability.

The portfolio of responsibilities of the Copyright
Ofice is just as diverse as the creative comunity that it
serves. Copyright policy prom ses to get nore conplex in
the digital age, and as innovation continues, we mnust
ensure that we have a transparent selection process in
place to select the nost qualified candidate to |lead the
Copyright O fice on behalf of the American people.

M. Chairman, | ook forward to working with you to
advance the legislation to the full Senate.

Thank you very much.

The Chairman. Thank you, Senator Kl obuchar

W are pleased to have our two witnesses today. Keith
Kupferschm d is the chief executive officer of the
Copyright Alliance. Before that job, he served as the
general counsel and senior vice president for intellectua
property for the Software and Information |Industry
Associ ati on.

And Jonat han Band not only is an adjunct professor at
CGeorgetown University, but an expert on these issues. In
2017, he received the Anerican Library Association's L. Ray
Patt erson Copyright Award, which recogni zes an indivi dua

who has supported the constitutional purpose of the
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1 copyright law, fair use, and public domain.
2 W are pleased you are both here, and
3 M. Kupferschmd, if you would like to go first, and then

4 M. Band, and then we will have some questi ons.
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STATEMENT OF KEI TH KUPFERSCHM D, CEO, COPYRI GHT ALLI ANCE

M. Kupferschmd. Well, thank you.

Chai rman Bl unt, Ranki ng Menber Kl obuchar, and nenbers
of the commttee, thank you for the opportunity to testify
bef ore you today to discuss the inportance of the Register
of Copyrights Selection and Accountability Act, H R 1695
and S. 1010.

| am Keith Kupferschm d, the CEO of the Copyright
Al'liance, a nonprofit, nonpartisan organi zation dedi cated
to advocating policies that pronote and preserve the val ue
of copyright. | testify here today in support of HR 1695
and S. 1010.

There are several reasons why naki ng the Register of
Copyrights a presidential appointee confirnmed by the Senate
makes good sense. Copyright is critical to the United
States econony. The core copyright industries contribute
over $1.2 trillion to the U. S. GDP and enpl oy nore than
5.5 mllion U S workers. As the Governnent agency
responsi ble for adm nistering the copyright system as well
as providing expert advice to Congress on copyright policy
i ssues, it should, therefore, come as no surprise that few
Governnent offices are nore inportant to the U S. econony,
to jobs, and to creativity than the U S. Copyright Ofice

And the Regi ster, who heads the Copyright Ofice and

serves as Congress' statutorily designated copyright
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expert, is a |large conponent of that. Making the Register
a presidential appointee confirned by the Senate woul d
reflect the growi ng inportance of copyright to our econony
and our culture. It would show our international trading
partners how much we val ue copyright and the inportance of
protecting the fruits of America's creators.

Second, meking the Register a presidential appointee
woul d ensure that she is treated like other officials with
oversight over simlar organi zations. For exanple, the
Patent and Trademark Ofice is |led by a presidenti al
appointee. Simlarly, chairs of the NEA and NEH and the
Director of the Institute of Museum and Library Services
are all presidential appointees. 1In short, there is sinply
no reason for Copyright to be treated with |ess
significance, especially when one considers its inportance
to the U . S. econony and cul ture.

Third, making the Register a presidential appointee
ensures a nore transparent, a nore bal anced, and a nore
neutral selection process conpared to the existing process.
The existing process does not require any direct input from
the adm nistration or from Congress. Today, the Register
i's chosen by the Librarian w thout any input.

This bill would change that by allow ng the President
to nomnate the Register froma slate of candidates and the

Senate to give its advice and consent. Through this
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process, if there are concerns about a nom nee for the
regi stration position, the bill would allow those concerns
to be voiced to Congress prior to confirmation. That
opportunity does not exist today.

Fourth, Congress has historically enjoyed a direct
line of communication with the Copyright Ofice for expert
i mpartial advice on copyright |Iaw and policy. But recent
changes to the organi zational structure of the Library of
Congress have disrupted that direct line. The bills ensure
that Congress will continue to receive this expert
i npartial advice.

Fifth, enacting these bills wll provide the Copyri ght
Ofice with a greater say in howit operates and enable it
to inprove its operations. O course, Copyright Ofice
noderni zation is an issue that requires much nore than
i ncreasing the accountability of the Register selection
process, but changi ng the appoi ntnent process and providi ng
the Register with the ability to discharge her duties
effectively is an inportant conponent for nodernization of
the Copyright Ofice. It wll help ensure that the
Regi ster has the voice and the resources needed to
i npl erent policy, to manage its operations, and to organi ze
its information technology in a way that brings the
Copyright Ofice into the 21st century.

Equal Iy inportant to what the bills do is what they
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don't do. HR 1695 and S. 1010 largely do not alter the
existing statutory relationship between the Copyri ght
Ofice and the Library or the Register's statutory
responsi bilities.

Wil e the urgency to address the appoi ntnent of the
Regi ster is new, the recognition that this change is needed
is not. W have |ong advocated and supported the Register
bei ng presidentially appointed with the advice and consent
in the Senate well before Dr. Hayden becane the Librarian
wel | before Donald Trunp becane President. Wth the
position now vacant, the tinme is now to nmake that change.

The nodest approach outlined in HR 1695 and S. 1010
enj oys wi despread bi partisan, bicaneral, and stakehol der
support. W respectfully ask that the commttee vote in
favor of HR 1695 and S. 1010. W look forward to
continuing to work with this conmttee as the bill noves
forward, and I am happy to answer any questi ons.

[ The prepared statenent of M. Kupferschmd follows:]
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1 The Chairman. Thank you.

2 M. Band?
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STATEMENT OF JONATHAN BAND, ADJUNCT PROFESSOR OF LAW
CGCEORGETOWN UNI VERSI TY

M. Band. Chairnman Bl unt, Ranking Menber Kl obuchar,
menbers of the conmttee, | am an adjunct professor at
Georgetown University Law Center. | also serve as counse
to the Library Copyright Alliance, which consists of three
major |ibrary associations. | note that the Library of
Congress is a nmenber of one of LCA s associations, but it
did not participate in the preparation of this testinony.

| appreciate this opportunity to express our
opposition to the Register of Copyrights Selection and
Accountability Act, S. 1010. As explained in detail in a
report attached to ny testinony, Congress has repeatedly
consi dered the best |ocation for the Copyright Ofice and
has consistently reaffirmed that the Library of Congress is
its nost effective and efficient hone.

While S. 1010 would not technically renove the
Copyright Ofice fromthe Library, it would effectively
achieve this result by ceding to the President the power to
sel ect the head of the office. The rationale for S. 1010
is elusive. It is hard to conprehend why Congress woul d
voluntarily cede to the executive branch the authority of
its own Librarian to select a key congressional adviser.

Recogni zing the illogic of this |egislation, the House

amended the companion bill to require the President to
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appoi nt the Register fromthree candi dates recommended by a
panel consisting of the congressional |eadership and the

Li brarian. This structure obviously increases
congressi onal oversight, but limting the President's
authority in this manner raises serious separation of
power s questions.

Moreover, it is difficult to understand how the public
or Congress itself would benefit frompoliticization of the
Regi ster's position by making it subject to presidenti al
appoi nt nent and Senate confirmation. Such politicization
of the position necessarily would result in a Register nore
politically -- nore actively engaged in policy devel opnent
than in conpetent nanagenent and noderni zati on.

Additionally, a politicized selection process |ikely
woul d result in a Register who does not bal ance the
conmpeting interests of all stakeholders in the copyright
system Further, politicizing the process of appointing
the next Register would severely delay his or her
installation. Indeed, the introduction of this
| egislation, as a practical matter, has already prevented
t he appoi ntnment of a Register for over a year and a half.

S. 1010's 10-year termfor the Register would al so
| ead to | ess accountability to Congress and the public.
This contradicts the stated intent of the bill nmade plain

inits title.
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Finally, one of the clained rationales for this
| egislation is that nore autonony fromthe Library would
enhance the Copyright Ofice's ability to nodernize its
technology. |In fact, the technol ogy-rel ated progress nade
jointly by the Library of Congress and the office over the
past 18 nonths proves that this legislation is not needed,
and this is, as Chairman Bl unt has recogni zed, under
Dr. Hayden, the Library has nmade significant advances in
addressing the issues that were identified in the 2015 GAO
report.

There is no question that there is broad consensus
that the Copyright O fice nmust inprove its IT capabilities,
but the point is that process of inprovenent is already
wel | underway. This past May, Acting Register Karen Tenpl e
testified in the Senate Appropriations Conmittee that the
Copyright O fice and the Library's chief information
officer jointly devel oped the new Copyright Ofice IT
noder ni zati on plan that focuses on | everaging resources
within the Library to take full advantage of possible
econom es of scale.

In her testinony, the Acting Register explained that
in accordance with the plan, the Copyright Ofice
est abl i shed the Copyright Mdernization Ofice, which
conmpl enents the Library's technical support by providing

necessary business direction. Al so consistent with that
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plan, the Acting Register and the Library's CEO jointly
chair a Copyright Ofice Mdernization Governance Board.

Nunerous projects are already underway under the
supervi sion of the CMO and the governance board, including
prelimnary work on a new aut omated recordation system a
next-generation registration system a virtual card
cat al ogue, and an integrated data managenent nodel. Al
these i nprovenents are occurring w thout the |egislation.
Accordingly, the legislation sinply isn't necessary.

For all these reasons, we oppose the Register of
Copyrights Sel ection and Accountability Act and urge the
comrittee to do the sanme. | am happy to answer any
questions the commttee may have.

[ The prepared statenent of M. Band follows:]
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The Chairman. Well, thank you, M. Band and
M. Kupferschm d.

M. Band, as you pointed out, | think one of your
observations was why woul d the -- why woul d the Congress
want the President to be nore involved in appointing
sonmeone who works at its Library, the Library of Congress?
O course, the President appoints the Librarian of
Congress, who then becones the only person who chooses at
this point the copy -- the person who runs the office of
copyrights.

And by the way, as | nentioned before, this is a topic
that came up when Dr. Hayden was confirnmed. She has
appoi nted the current person in an acting capacity as
Congress | ooks at an issue we told Dr. Hayden we woul d be
| ooking at in the future, and we are doing that now  But
your views here are well thought out, | know, and inportant
to us.

How is it better that one person appoints soneone who
works at the Library of Congress in an area that rel ates,
but certainly the sane skills that the Librarian of
Congress has woul d not necessarily be the right skill set
for the Director of Copyrights. Wat is your view of why,
in that case, the one-person selection is better than
congressional input and confirmation by this conmttee?

M. Band. Thank you very much for the question, M.
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Chai r man

| guess part of it is a recognition or an
under st andi ng of what the proper role of the Register is,
and you know, we see that the -- although the Register
certainly does give advice, and that is part of the
statutory role, to give advice to Congress, in large
neasure, it is a -- as indicated by the title, it is the
Regi ster of Copyrights. And so the focus of the job really
is on the nuts and bolts of adm nistering the copyright
system the registration, recordation, and now, you know,
there are other functions relating to that.

So a lot of these are very technical functions, and so
in many respects, having soneone with that technica
expertise of not just IT technical, but copyright technical
is inportant. And so, for exanple, the last three
Regi sters, including the Acting Register, have all been
peopl e who have been, in essence, elevated fromwthin.
They have been internal pronotions.

So the Acting Register, Karen Tenple, | nmean, she was
at the Copyright Ofice prior to her elevation. Prior to
that, Maria Pallante, even though |I think at the exact tine
that she becane Regi ster she was working el sewhere within
the Library, but she had conme out of the Copyright Ofice.
And Marybeth Peters, before that, also was working in the

Copyright Ofice. And I think that that -- having that
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sense of internal pronotion is terrific and I think for
this kind of technical position is appropriate.

Whereas, if it beconmes a nore political position, it
i's, you know, you are going to get sonmeone -- you are much
nore likely to get sonmeone fromthe outside who doesn't
have the experience working in the Copyright Ofice. They
will come in. The first 2 years are going to be spent
trying to figure out how the place operates, and | just
don't think that that is what best serves the nature of
this position.

Also to the extent that this notion of sort of this
equi val ence to other agencies, the Patent -- the Director
of Patents and Trademarks is the Under Secretary not of
Patents and Trademarks but is the Under Secretary of
Intell ectual Property and is the chief spokesperson for the
executive branch with respect to all forns of intellectual
property, including copyright. And they have -- you know,
currently, they have terrific people in the PTOw th great
expertise in copyright.

So there is no -- copyright is not getting short
shrift by leaving things the way they are.

The Chairman. Thank you.

M. Kupferschmd, | think I will get you in nmy second
5 mnutes since the answers here may be | ong.

Senat or Kl obuchar ?
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Senat or Kl obuchar. Thank you very nuch, M. Chairnman.

The Chairman. And hel pfully long, too, by the way. |
didn't nean that to be a pejorative description of that
answer .

Senat or Kl obuchar. M. Kupferschmid, in the
21st century, we need a nodern Copyright Ofice. In your
testi nmony, you note that the office has been in dire need
of a nore nodern IT infrastructure. Wat is your
assessnment of the nodernization effort right now?

M. Kupferschmd. So it certainly seens |ike the
office is on the cusp of a significant nodernization of the
office. | think that ultimately is why we need to pass
this bill. W need to get a Register in place,
presidentially appointed Register in place, who can show
t he | eadershi p, who understands the specialized needs of
the Copyright O fice when it conmes to IT.

But it is also very inportant to understand that when
we tal k about nodernizing the Copyright Ofice, we are not
just tal king about IT nodernization. That is one aspect.
But the other aspect of nodernizing the office is
noder ni zi ng copyright registration policy, and those two
need to go hand in hand.

And to the best of nmy know edge, nothing has happened
in that regard, and the Library doesn't have the experience

to do that. You need sonebody heading the office, not in
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an acting capacity, but you need sonebody headi ng the

of fice who can -- who can take that | ead and have the
vision to know where the | aw needs to be tweaked and the
regul ati ons need to be tweaked.

Senat or Kl obuchar. Okay. Thanks.

M. Band, as you know, the Copyright Ofice exists
within the Library of Congress. How are the |IT needs of
the Copyright Ofice different than the IT needs of the
Li brary of Congress?

M. Band. Well, obviously, they do have different
functions. But the key under the current systemis that,
first of all, you have the right personnel supervising the
process, both at the -- at the Library level with the new
CEOQ, as well as with the Copyright Mdernization Ofice.
And so, even though the functions are a little different,
you know, the Library oversees many different functions, it
is -- on the one hand, it is a library, but it also has
CRS. It has the Copyright Ofice and so forth. And so the
expertise that they have allows themto manage systens,
different kinds of IT systens effectively.

Senat or Kl obuchar. One of the threats we are seeing
is cybersecurity threats, and do you believe the
noder ni zati on plans -- either of you, both of you -- at the
Copyright O fice appropriately consider these threats?

Just briefly.
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M. Kupferschmd. Yes. So that is a significant
concern for the creative and copyright communities. This
is an area where the Library has a very different m ssion
than the Copyright O fice. The Library, any library,
really is about access and providing access to different
wor ks.

The Copyright Ofice is going to be nuch nore
concerned about security. Because if they cannot guarantee
security for copyrighted works and sonmebody hacks into that
system people are going to stop registering their works,
and that hurts everyone. That hurts the Copyright Ofice
because they don't get collections. It hurts the public
and archivists and historians who won't be able to rely on
a conprehensi ve dat abase, copyright ownershi p dat abase.

And of course, it hurts the creative comunity
tremendousl y.

Senat or Kl obuchar. Wy don't -- do you mnd if | just
nove on and then to a question key here, | think, for ne?
And that is the public interest and how we neet the public
I nterest.

And M. Band, | know that you disagree with naking the
Regi ster of Copyrights a presidentially appointed position.
What ot her ways, if we don't do that, can we work to
address the needs of the Copyright Ofice and ensure that

the Regi ster of Copyrights balances the interests and needs
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of all stakehol ders?

M. Band. Well, it is -- | think one of the things
that could be done is the |legislation could be anended so
that it provides criteria for the Register -- for the
Li brarian to use when selecting the Register. So right
now, there are no criteria. So that would be a
constructive anmendnent.

| think, at the end of the day, it is with -- |ike
with anything else, it always matters who you sel ect, not
so nmuch the structure of the selection.

Senat or Kl obuchar. Right.

M. Band. And as -- and so you do, you want to make
sure you don't have structures that create inpedi nents, and
| think this structure that is proposed in the |legislation
of having this conm ssion that needs to nmake a
reconmendation, and then that is binding on the President
and so forth, | think that structure is going to get in the
way rather than inprove the process of getting the best
person to that job

Senat or Kl obuchar. Just one | ast question,

M. Chairman. M. Kupferschm d, what woul d you do, al ong
the lines of what M. Band was referring to, to ensure a
fair selection process, if we were to pass this bill, that
results in a Register as not beholden to any particul ar

interest, but instead prioritizes the public interest?
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M. Kupferschmd. | think the bill acconplishes that
actually quite well. It not only gives the -- gives the
Senate the ability to confirm go through the confirmation
process, and therefore, the public has a voice in whether
the right candidate is chosen or not and confirnmed. But
nore -- also inportantly is that the President just doesn't
get to select soneone. The President nust choose off of a
slate of individuals that is created by | eadership from
both the Denocratic and the Republican Party and the
Li brarian, who gets to partici pate.

| think the bill reaches that conpronmise in a very
good way.

Senat or Kl obuchar. Okay, |ast question. Just because
we have had an acting person, and she is doing a good job,
excel l ent work, but she has been in this acting role for
nearly 2 years. Sone rightly argue that when an agency is
|l ed by an acting designee instead of a permanent |eader, it
can hi nder the agency's worKk.

How does having an Acting Register instead of a
per manent Regi ster affect the operations of the Copyright
Ofice?

M. Kupferschmd. So I think that is right, what you
said, internms of | think Karen Tenpl e has done a fabul ous
job as the Acting Register, but there are certain

limtations on any person who is in an acting position.
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And we are at, like |I said, the cusp of nodernization. Not
only I'T nodernization, but nodernizing the |aws and havi ng
to do with -- and regul ations having to do with

regi stration, copyright registration policy.

So it is inmportant that we have sonebody who is in a
per manent position in that capacity rather than just an
acting.

M. Band. And | would agree that it would be better
to have soneone in a pernmanent position, and that is why
this legislation is always going to make it slower to get
sonmeone pernmanent in that job.

Senat or Kl obuchar. Thank you very nuch, both of you.

The Chairman. Senator King?

Senat or King. Thank you, M. Chairnman.

First, | have to say | published a book this sumrer,
and when | opened the cover, | didn't expect to be so
thrilled by seeing the little "c" and ny nanme next to it.
That was -- that was an unexpected treat.

M. Kupferschmd, after this change, and what is not
apparent in the |language of the legislation, what will be
the relationship, the structure, the organizational chart,
if you will, between this new presidentially appointed
position and the Librarian of Congress?

M. Kupferschmd. So really the only thing that

changes is the process for selecting the Register
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Everything el se stays the sane. Right now --

Senator King. But does that nean that you have got
two presidentially appointed people, one who works for the
other? | nean, | am--

M. Kupferschmd. Correct. Correct. That is not
uni que in the Governnment. Look, for instance, at the
Pat ent and Trademark Office, you have the Secretary of
Comrerce, who is a presidential appointee confirnmed by the
Senate or the -- and you have got the Director, rather, who
Is --

Senator King. So you are not really separating the
functions of the office fromthe Library of Congress. You
are sinmply changi ng the appointnent of this one official.

M. Kupferschm d. Because that --

Senator King. It doesn't change the organizationa
order?

M. Kupferschmd. That is correct. It will remain in
the Library, and the Library will continue to supervise and

manage, as it says in the statute.

Senator King. Let nme follow up on your -- | think you
are creative to try to have this list of the three that
have to -- the President has to submt -- has to choose
fromthe list. |Is that constitutional? |I|s there any
precedent for that? Do you have any opinion?

It strikes me that is -- mght be a violation of
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separation of powers? The President either gets to
appoi nt, or he or she doesn't.

M. Kupferschmd. Yes. So, first of all, I amnot a
constitutional expert. So | wll say that. And | amsure
we can find sone additional information here, but there are
currently statutes that provide simlar selection panels.
For instance, the selection of the Conptroller General in
GAO, and of course, ultimately, the President is free to
interpret the bill in a way that is consistent with the
appoi nt nents cl ause and can say so in the signing
statenent, and that has been done in the past.

Senator King. But in the GAO case, there is the
President has to choose froma finite list?

M. Kupferschmd. Froma slate of -- yes, a slate of
possi bilities.

Senator King. Do you know if that has ever been
tested?

M. Kupferschmd. | do not know the answer to that.

Senator King. |If you could supply the conmittee for
the record sone background on this issue, | think it is of
sonme concern that we need to take seriously.

M. Kupferschmd. | amhappy to do that.

Senat or King. Thank you.

M. Band. If | may, Senator King? The wording of the

statute involved with the Conptroller General is different.
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So while with the Conptroller CGeneral, there is a
comm ssion that nmakes a recommendation, the President is
not obligated to choose fromthat slate.

Senator King. Fromthe slate.

M. Band. Now, of course, if the President doesn't
choose fromthe slate of recomended people, you know, the
Senate m ght not confirmthe person.

Senator King. But it is a different structure than
what i s suggested here?

M. Band. It is worded differently, yes. Here, it
says, S. 1010 says, you know, that the Register shall be
appoi nted by the President fromthe individuals recommended
under the paragraph.

Senator King. | appreciate that.

M. Band. So that is -- that is --

Senator King. Well, if you would like to supply
sonmething for the record on the constitutional issue, that
woul d be hel pful as well because |I know you have a
different view.

M. Band, the Librarian is already appointed by the
President, why not have another -- | nean, don't give ne
your whol e testinony again. But succinctly, what is the
bi g deal here? You have already got one presidential
appoi ntnent, and what we are trying to do here is to

el evate and underline the significance of the inportance of
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this job. Wiy does it matter if you have a second position
that is presidentially appointed?

M. Band. Well, first, as | nentioned, because of the
structure, it would take a long tinme. | think it would
take a long tine --

Senator King. You are suggesting that we don't act
with total efficiently and alacrity around here?

M. Band. You said that. You said that, not ne.
Also, and | think that this is inportant, you know, to
realize that this is part of a nuch bigger picture. O
course, we are |looking at this one bill, and which is
relatively narrow and technical at this point.

But as M. Kupferschm d has indicated, | nean, this
is-- you know, this is sonething that the content fol ks
have been seeking for a while, but it is apart of a bigger
obj ective, | think --

Senator King. Wy isn't -- that was going to be fina
question. Wiy isn't the fact that the content fol ks, who
are the people nost concerned with this, are supporting
this change, it seens to nme that that bears a | ot of
consi deration. They are the ones who are going to have to
live with this change. They are the ones who are
advocating it. They are the nost intimately involved with
it.

Why should we -- why should we second-guess the
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constituents of this office if they think this would be a
beneficial change?

M. Band. Well, the first point is, is that we are
all constituents. Meaning everyone is part of this
copyright system Meaning it is not only the creators, but
al so the users. But also in the 21st century, all users
are also creators. Meaning, so there is this line, the
sort of the distinctions are gone.

And therefore, it is inportant -- you know, the
I nportance of having balance in the office is perhaps nore
critical than ever. But also, as | was saying, there has
been a degree over the past 20, 30 years, a certain m ssion
creep at the Copyright Ofice, and there are some who want
the Copyright O fice to be an independent agency, and there
are always nore functions being inserted into the Copyright
Ofice.

In fact, M. Kupferschm d tonorrowis testifying in
support of a bill that would create a small clains court in
the Copyright Ofice, and the Copyright Ofice has over --

Senator King. Well, that mght -- mght that not

sinply reflect the growth of the inportance of this sector

of the econony? | nean, it seens to ne the fact that it
is-- you would call it mssion creep, | mght call it
growh to reflect the current -- the 21st century creative
econony.
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M. Band. Well --

Senator King. | have run out of time, but if you have
t houghts on that, please supply themfor the record.

M. Band. | would be happy to.

Senat or King. Thank you, M. Chairnan.

The Chairman. Senator King, | think you and | can
take extra tinme if we want to since it is down to the two
of us. But let ne ask a couple of questions while --

Senator King. W can do anything we want to.

[ Laught er. ]

The Chairman. We may vote something out here. W may
just decide we are the conmttee.

So, M. Band, on the topic, you know, it was very
unclear for a long tine howlong the termof the Librarian
woul d be, to the point that it alnost drifted into sone
area where it mght be permanent. Before the current
Li brari an was naned, before any name was nentioned, Senator
Schunmer and | introduced | egislation, we created a 10-year
term

This al so produces - provides a termfor the D rector
of the Copyright. Do you see any advantage to the person
having that office having both the confirnmed responsibility
and the 10-year w ndow to know that, barring sone
I nappropriate action on their part, they have that job for

10 years. They are not -- the Librarian can't decide they
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don't like the way the space is being used, or do you see
any advantage to a copyright person running that office
that knows they have a 10-year w ndow and they are
answerable to this conmttee and the Congress beyond their
answer to any -- their landlord, the Librarian?

M. Band. To be sure, there are advantages to having
a set term provided that it is the right person. And so
that is why, you know, conceivably, if there was the
| egislation that again sinply identified the qualities, the
qualifications for the office as well as a term that m ght
be acceptable for our point of view

But | think it is sort of the conbination of the 10-
year termand this process, which, again, | think it is
going to result in a politicized process, and you could end
up with sonmeone who really doesn't have the right -- the
right level of expertise and technical expertise that we
have seen in recent Registers. And so that is why, again
getting the wong person in for 10 years is a problem

The Chairman. | suppose it would be an equal problem
if we get the wong person in as the Librarian for
10 years.

Senator King. O the Secretary of Defense.

The Chairman. O the Secretary of Defense. Though
that termis not as specific. | would say that the process

here is alnbst a replica with a slightly different
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menbership of the process that was put in place in the not-
too-distant past to select the Architect of the Capitol.
The sanme process, the sane three nanmes to be submtted.

The President makes that, and we will be exercising that
process very quickly.

The Architect of the Capitol has resigned, effective
Novenber of this year. And so a very simlar comittee
with a very simlar process will hopefully produce a
presidential nom nee that is back before this commttee not
too far into next year or maybe even late this year. But
that is where the nodel for this, the three nanmes, the
congressional input, but with sonebody el se to nake that
final decision about the nanes.

So, M. Kupferschmd, M. Band has pointed out that
the Director of Patents and Trademark Policy is a
presidentially appointed individual. How would the
creators and users of copyright material benefit from
havi ng that, the copyright Register, the Director of
Copyrights to have the sane standing in this process as the
Patent O fice does?

M. Kupferschmd. | think it is inportant --

The Chairman. Patent and Trademark O fice does.

M. Kupferschmd. | think it is inmportant, and it
woul d certainly benefit creators and users by show ng and

denonstrating the inportance of intellectual property.
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More specifically, the copyright to the econony, how
inmportant it is to jobs, to the econony, to our culture,
and to show that to our international trading partners.

Ri ght now, the Register of Copyrights is not -- is
just selected by the Librarian, and that sends a certain
nmessage that about the inportance of copyright. It is a
nessage that we don't want to be sending. And hopefully,
the way the creators and users can benefit is this wll
| ead to perhaps inproved |P protections, nore respect for
intell ectual property, whether it is global or certainly
domestic here

And perhaps, nost inportantly, it gives these creators
and users a voice in selecting the Register. Very much
like the PTO Director, there would be a transparent
process, as opposed to the Librarian just potentially
pi cki ng soneone behind cl osed doors w thout any
consultation. Under the process envisioned by this bill,
it would be very open, very transparent. |t would make the
Regi ster account abl e.

And so, right now, the President can sinply knock on
the door of the Librarian and say, "This is the person |
want to be the Register.” And bypass Congress and the
Senate entirely. And if the Librarian decides not to do
it, well, he can fire the Librarian because he has that

power and hire a new Librarian that will do it.
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What we are looking for is a transparent process here,
and we think this bill does that, and it does it in a very
bal anced and neutral way.

The Chairman. | think you may have m sstated there.
| don't think the President can fire the Librarian, but the
Li brarian could fire the Copyright D rector.

M. Kupferschm d. Yes.

The Chairman. The Librarian has a 10-year term and
would -- this commttee could act and make reconmmendati ons
and ot her things.

So we just passed the Music Mdernization Act, the
Orin Hatch Music Modderni zation Act that is at the Wite
House now awaiting the President's signature.

M. Kupferschm d, what advantages woul d a permanent
person in this job with the new standing have in
i npl ementing that act? And then we will go back to ny
friend, M. King.

M. Kupferschmd. So before | answer your question, |
would like to thank this conmttee, the nenbers of the
commttee, and the full Senate for their support of the
Musi ¢ Moderni zation Act, | guess, the Orin Hatch and Bob
Goodl atte Music Moderni zation Act, as it is called now
And we | ook forward to it being signed by the President.

The MVA gives the Register new rul emaki ng authority

that is necessary for both creators and digital services to
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engage in effective licensing. And the Register
appoi nt nent by the President will address any outstanding
appoi nt nent cl ause i ssues, |ike were nentioned earlier,
since the soon-to-be new | aw hopefully vests authority in
the Register itself.

Ri ght now, the Register sort of sits in this cloudy
zone, and this bill would nmake the role nore parallel with
ot her agency heads who have simlar roles in Governnent.
But at the sane token, it | eaves the position, |eaves the
entire office within the Library of Congress. W think it
is a very good conprom se because that it takes a very
targeted, very nodest approach, and we think it woul d
certainly be a benefit to the Misic Mdernization Act,
which this entire Senate really supported unani nously.

The Chairman. Senator King?

Senator King. | still want to -- | still would hope
for the record that you could give us sone thoughts about
the -- it seenms to me we are doing sort of a half way. |
nmean, we are upgrading the status of this office, but it is
still under the Librarian of Congress. And just sone
t hought s about whether that creates admi nistrative

awkwar dness.

But ny other question is, we have got two -- we are
now t al ki ng about two 10-year terns. |Is it the concept of
this bill that that -- those 10 years woul d be coterm nous
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with the Librarian of Congress, or would there be an
overl ap?

Any --

M. Kupferschmd. Yes, |I don't think they would be
cotermnous. | think it all is just a matter of when the
Li brarian position needs to be filled and when the Register
position needs to be filled. And in terns of, |ike | said,
the inconsistencies, there are other -- many ot her areas of
Gover nment where you have one presidential appointee
reporting to another presidential appointee, and those work
very well, but we are happy to provide you additiona
i nformation about that.

Senat or King. Appreciate that.

And do | take it fromyour presence here that the --
your organi zation represents the comunity of authors,
musi ci ans, and those who are interested in this topic? |Is
that correct?

M. Kupferschmd. ©Ch, absolutely. | nean, we
represent about 13,000 different organizations and about
1.8 mllion individual creators across the country that
rely on copyright for their careers, for their |ivelihoods,
and they are -- every single one of them they are
supportive of this bill.

Senat or King. Thank you.

Thank you, M. Chairman
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The Chairman. Thank you, Senator King.

Any concl udi ng thoughts fromeither of you as we wap
up here? M. Band?

M. Band. No. Just | would just anplify the point
that I was meking before, that the -- one should viewthis
| egislation in its broader context, and we started to talk
about that, and you, Senator King, as you alluded to, there
is this conceivabl e ankwardness. And then | think maybe
the next step is to say, well, we now need to nake it an
i ndependent agency, and as it grows, | nean, we are goi ng
to have this bigger and bigger agency, and then it will be
in conflict wwth the Patent and Trademark O fi ce.

So we want to -- | think the goal is to avoid sort of
a "Washington solution.” A Washington solution to a
problemis just to sort of rearrange the deck chairs
i nstead of saying what is the real problen? Let us find a
solution. Let us not just do a reorganization for the sake
of doing a reorganization

And | think at some level, this legislation, this is a
solution in search of a problem

The Chairman. M. Kupferschm d?

M. Kupferschmd. Yes, | would have to very nuch
disagree with that. | nmean, at the heart of it, we are
supporting a nore transparent process here, one that woul d

i ncrease the accountability of the Register. It just
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doesn't exist today.

| nmean, it is, frankly, hard to oppose sonething |ike
that, or when you add up the fact that the Library of
Congress has a different mssion, is a stakeholder in a | ot
of these issues, could have conflicts of interest issues,
when you add up the fact that there are other simlarly
situated agency heads that are presidential appointees,
when you add up the fact that right nowis the perfect tine
to do this, there is a wi ndow of opportunity because there
IS a vacancy in the position, not hurting any feelings or
goi ng after anyone, and you |l ook at the fact that the
Copyright O fice is on the cusp of nodernizing and they
need -- you know, they need | eadership to help that, this
is the perfect bill at the perfect tine.

It doesn't do any of the parade of horribles that
Jonat han just nentioned. It sinply doesn't do that. W
have a very narrowy targeted, nodest approach to nmake the
Regi ster a presidential appointee confirnmed by the Senate.

W hope you will support the bill.

The Chairman. Well, thank you both. W have been
| ooking for the perfect bill at the perfect time. | have
never voted on a --

[ Laughter.]

The Chairman. | have never voted for a perfect bill

before. | have introduced a couple of perfect bills, but
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[ Laught er. ]

The Chairman. | have never voted on one of them and
that nmay be the reason to do this.

Very hel pful for both of you to be here. W
appreciate it.

There may be some additional questions for the record
fromothers who couldn't attend or fromthose of us who
did. The record will remain open for 1 week fromtoday.

[ The information referred to follows:]

[ COW TTEE | NSERT]
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1 The Chairman. And the committee is adjourned.

2 [ Wher eupon, at 3:27 p.m, the hearing was adjourned.]
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