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My name is Bobby R. Burchfield, and I
am a partner in the law firm of Covington & Burling located here in
Washington, D.C. One area of my practice involves campaign finance
regulation, and in that practice I represent individuals, campaign
committees, corporations, banks, trade associations, and political
party committees. I am appearing, however, on my own behalf, and
the views stated here are my own.

It 1is a distinct honor and privilege
to be invited to appear before this Committee. In my opinion,
nothing is more fundamental to the survival and functioning of our
democracy than unrestricted political dialogue. For over 200
years, the citizens of this country have grappled with truly great
issues, almost always in the context of political campaigns. I
know this Committee is keenly aware that campaign finance
regulation has a direct and substantial effect on political debate,
and I applaud your concern about the effect of such regulations on
political parties.

The Committee has asked me to address
the functions and importance of political parties, and the effect
on them of proposed legislation prohibiting them from receiving so-
called “soft money.” This morning, I will first describe soft
money. In particular, I will address the various types and uses of
soft money and the perceived growth of soft money spending over the
last decade.

My testimony then addresses the use
of soft money by the so-called “special interests.” I will examine
the various avenues for use of soft money available to special
interests, and from publicly available information suggest that a
ban on soft money donations to political parties would fail to
limit the influence of such groups.

Next, I will discuss the importance
of political parties in the American political system, and
especially the moderating effect political parties have on special



interests. Limitations on the ability of political parties to
raise money would place parties at a disadvantage in relation to
interest groups, undermine the ability of local parties to moderate
and focus debate on key public issues, and ultimately impair the
ability of political parties to govern effectively.

Next, I will examine the propositions
that soft money has a tendency to corrupt the political process,
and to reduce public confidence in government. On the facts, these
propositions are difficult to sustain.

Finally, I will briefly address the
constitutional problems with a prohibition on political party
receipt and disbursement of soft money.

I. WHAT IS SOFT MONEY?

SOFT MONEY IS MONEY IN THE POLITICAL PROCESS THAT IS NOT SUBJECT TO THE
SOURCE OR AMOUNT PROHIBITIONS IN THE FEDERAL ELECTION CAMPAIGN AcCT OF 1971, as
AMENDED, 2 U.S.C. § 431, ET sSEQ. SINCE 1974, FECA HAS LIMITED CONTRIBUTIONS
TO POLITICAL PARTIES TO $20,000 PER INDIVIDUAL PER YEAR. FECA PROHIBITS
INDIVIDUALS FROM MAKING AGGREGATE ANNUAL CONTRIBUTIONS GREATER THAN $25,000 PER
YEAR. CONTRIBUTIONS SUBJECT TO THESE LIMITS ARE CALLED “HARD DOLLARS."”
CONTRIBUTIONS BY AN INDIVIDUAL TO A POLITICAL PARTY IN EXCESS OF $20,000 PER YEAR,
OR IN EXCESS OF THE INDIVIDUAL’S $25,000 AGGREGATE LIMIT, ARE CALLED SOFT MONEY.
IT IS WORTH EMPHASIZING THAT THESE LIMITS WERE SET IN 1974 AND HAVE NEVER BEEN
ADJUSTED FOR INFLATION OR POPULATION GROWTH. IF SUCH ADJUSTMENTS WERE MADE, THE
LIMITS WOULD NOW APPROACH OR EXCEED $100,000.

THE FECA ALSO PROHIBITS PARTIES AND FEDERAL CANDIDATES FROM ACCEPTING
CONTRIBUTIONS FROM CORPORATIONS AND LABOR UNIONS FOR USE IN FEDERAL ELECTIONS.
DONATIONS TO POLITICAL PARTIES FROM CORPORATIONS AND LABOR UNIONS ARE ALSO CALLED
SOFT MONEY.

EACH STATE ALSO REGULATES CONTRIBUTIONS TO CANDIDATES FOR STATE AND
LOCAL OFFICES. STATE LIMITS ON CONTRIBUTIONS BY INDIVIDUALS RANGE FROM AROUND $100
UPWARD, WITH SOME STATES IMPOSING NO LIMITS ON CONTRIBUTIONS BY INDIVIDUALS. AT THE
PRESENT TIME, 30 STATES ALLOW CORPORATE CONTRIBUTIONS, AND 37 ALLOW LABOR UNION
CONTRIBUTIONS FOR USE IN STATE AND LOCAL ELECTIONS.

IT IS PERFECTLY LEGAL FOR POLITICAL PARTIES TO ACCEPT CONTRIBUTIONS FROM
INDIVIDUALS ABOVE THE PERTINENT FEDERAL LIMITS, AND TO ACCEPT CONTRIBUTIONS FROM
CORPORATIONS AND LABOR UNIONS. SUCH MONEY MAY NOT BE USED, HOWEVER, TO EXPRESSLY



ADVOCATE THE ELECTION OR DEFEAT OF FEDERAL CANDIDATES. SOFT MONEY RECEIVED BY
POLITICAL PARTIES MUST BE HELD IN SEPARATE ACCOUNTS FROM HARD MONEY CONTRIBUTIONS.
ALL, OR VIRTUALLY ALL, POLITICAL PARTY COMMITTEES RAISE AND SPEND SOFT MONEY. SOFT
MONEY DONATIONS AND DISBURSEMENTS BY THE NATIONAL POLITICAL PARTIES ARE REPORTABLE TO
THE FEDERAL ELECTION COMMISSION, AND IN MANY INSTANCES ARE REPORTABLE TO STATE
ELECTION COMMISSIONS.

POLITICAL PARTIES USE SOFT MONEY FOR STATE ELECTION ACTIVITIES, AND TO
PAY FOR A PORTION OF PARTY—BUILDING ACTIVITIES SUCH AS VOTER REGISTRATION, GET—-OUT-
THE—-VOTE DRIVES, ISSUE ADVOCACY, AND ADMINISTRATIVE OVERHEAD.

AS SHOWN IN EXHIBIT 1 TO MY TESTIMONY, SOFT MONEY RECEIPTS BY THE
REPUBLICAN NATIONAL COMMITTEE AND DEMOCRATIC NATIONAL COMMITTEE AND THEIR
RESPECTIVE SENATE AND CONGRESSIONAL COMMITTEES TOTALED ALMOST $240 MILLION DURING
THE TWO-YEAR 1998 ELECTION CYCLE. THIS REFLECTS A DECLINE FROM AIMOST $290
MILLION RAISED BY THOSE SIX COMMITTEES DURING THE 1996 ELECTION CYCLE, A DECREASE
MOST LIKELY EXPLAINED BY THE ABSENCE OF A PRESIDENTIAL ELECTION IN 1998.

IT IS ALSO IMPORTANT TO BEAR IN MIND THAT SOFT MONEY DONATIONS TO
POLITICAL PARTIES DO NOT GO UNREGULATED. FIRST, BOTH RECEIPTS AND DISBURSEMENTS OF
SOFT MONEY BY POLITICAL PARTIES ARE PUBLICLY REPORTED TO THE FEDERAL ELECTION
COMMISSION, AND ARE NOW AVAILABRLE ON THE INTERNET. SECOND, AS NOTED PREVIOUSLY,
MUCH OF THE ACTIVITY FINANCED BY SOFT MONEY IS REGULATED BY STATE ELECTION LAW. AND
FINALLY, POLITICAL PARTY SOFT MONEY CANNOT BE USED BY POLITICAL PARTIES OR
CANDIDATES TO ADVOCATE THE ELECTION OR DEFEAT OF ANY FEDERAL CANDIDATE.

ALTHOUGH SOFT MONEY DONATIONS TO POLITICAL PARTIES HAVE RECENTLY
RECEIVED MUCH ATTENTION FROM THE MEDIA AND CONGRESS, SUCH DONATIONS ARE HARDLY THE
ONLY TYPES OF SOFT MONEY IN THE POLITICAL SYSTEM, AND MAY NOT EVEN BE THE MOST
RAPIDLY INCREASING. SOFT MONEY IS ALSO USED FOR SO—-CALLED “ISSUE ADVOCACY,”
DEFINED AS POLITICAL SPEECH THAT DOES NOT EXPRESSLY ADVOCATE THE ELECTION OR DEFEAT
OF A SPECIFIC FEDERAL CANDIDATE. ISSUE ADVOCACY HAS EXPERIENCED EXPLOSIVE GROWTH IN
RECENT YEARS, AS LABOR UNIONS, CORPORATIONS, AND ADVOCACY GROUPS RANGING FROM THE
CHRISTIAN COALITION TO CAMPAIGN FOR AMERICA AND THE SIERRA CLUB HAVE POURED MONEY
INTO ADVERTISING AND PAMPHLETS ADVOCATING PET POLICIES OR EVEN CRITICIZING PARTICULAR
FEDERAL CANDIDATES. EXCEPT FOR ISSUE ADVOCACY PAID FOR BY POLITICAL PARTIES, WHICH
IS REPORTABLE TO THE FEDERAL ELECTION COMMISSION AND SOMETIMES TO STATE COMMISSIONS,
ISSUE ADVOCACY IS NOT REPORTABLE. ACCORDINGLY, IT IS IMPOSSIBLE TO KNOW PRECISELY
HOW MUCH ISSUE ADVOCACY OCCURRED DURING AN ELECTION CYCLE, OR WHO FUNDED IT.

EFFORTS BY CONGRESS, THE FEDERAL ELECTION COMMISSION, AND STATE
ELECTION COMMISSIONS TO REGULATE ISSUE ADVOCACY HAVE BEEN REPEATEDLY AND CONSISTENTLY
REBUFFED BY THE FEDERAL COURTS AS INFRINGEMENTS ON THE FIRST AMENDMENT RIGHT TO FREE



SPEECH. NO FEWER THAN TWO DOZEN COURT DECISIONS HAVE MADE CLEAR THAT INTEREST-GROUP
ADVERTISING OR PAMPHLETEERING THAT DOES NOT EXPRESSLY ADVOCATE THE ELECTION OR DEFEAT
OF A FEDERAL CANDIDATE CANNOT, CONSISTENT WITH THE FIRST AMENDMENT, BE SUBJECT TO
CONTRIBUTION OR EXPENDITURE LIMITS, OR EVEN REPORTING REQUIREMENTS. (SEE EXHIBIT 2
FOR A PARTIAL LISTING OF SUCH CASE LAW.) OF ALL ENTITIES ENGAGED IN ISSUE ADVOCACY,
ONLY POLITICAL PARTIES CURRENTLY REPORT.

EVEN THOUGH ISSUE DISCUSSION MAY IMPLICATE CANDIDATES, THESE COURT
DECISIONS RECOGNIZE THAT DISCUSSION OF POLITICAL ISSUES IS A DAILY OCCURRENCE IN THIS
COUNTRY, AND IS CENTRAL TO THE FUNCTIONING OF DEMOCRACY. AS THE SUPREME COURT
EXPLAINED IN BUCKLEY V. VALEo, 424 U.S. 1, 42 (1976):

“[T]HE DISTINCTION BETWEEN DISCUSSION OF ISSUES AND
CANDIDATES AND ADVOCACY OF ELECTION OR DEFEAT OF CANDIDATES
MAY OFTEN DISSOLVE IN PRACTICAL APPLICATION. CANDIDATES,
ESPECIALLY INCUMBENTS, ARE INTIMATELY TIED TO PUBLIC ISSUES
INVOLVING LEGISLATIVE PROPOSALS AND GOVERNMENTAL ACTIONS.”

YET, THE COURT CONCLUDED, UNDER THE FIRST AMENDMENT,

“[s]O LONG AS PERSONS AND GROUPS ESCHEW EXPENDITURES THAT
IN EXPRESS TERMS ADVOCATE THE ELECTION OR DEFEAT OF A
CLEARLY IDENTIFIED CANDIDATE, THEY ARE FREE TO SPEND AS
MUCH AS THEY WANT TO PROMOTE THE CANDIDATE AND HIS VIEWS.”
IDp. AT 45.

A THIRD AVENUE OF SOFT MONEY SPENDING INVOLVES RESTRICTED CLASS
COMMUNICATIONS. THE FECA EXCLUDES FROM ITS DEFINITION OF “EXPENDITURE”
COMMUNICATIONS BY VARIOUS ENTITIES TO THEIR RESTRICTED CLASSES. 2 U.S.C. §

431 (9) (B) (11r) . CORPORATIONS MAY USE CORPORATE TREASURY FUNDS TO COMMUNICATE
WITH THEIR EXECUTIVES, ADMINISTRATIVE PERSONNEL, AND SHAREHOLDERS ON ANY SUBJECT,
INCLUDING TO URGE SUPPORT FOR PARTICULAR CANDIDATES OR ISSUES. LABOR UNIONS MAY
SIMILARLY USE TREASURY FUNDS TO COMMUNICATE WITH THEIR MEMBERS ON ANY SUCH SUBJECT.
OTHER MEMBERSHIP ORGANIZATIONS —— LIKE THE AMERICAN MEDICAL ASSOCIATION —-— AND
TRADE ASSOCIATIONS MAY DO LIKEWISE. NONE OF THESE RESTRICTED CLASS COMMUNICATIONS
ARE SUBJECT TO THE HARD-DOLLAR LIMITS IN FECA, ALTHOUGH SUCH COMMUNICATIONS ARE
REPORTABLE IF THEY EXCEED $2,000 FOR OR AGAINST ANY PARTICULAR CANDIDATE.

AGAIN, THIS IS AN AREA OF SOFT MONEY ACTIVITY THAT APPEARS TO BE RAPIDLY
EXPANDING. IN THE WASHINGTON POST ON MARCH 27, 2000, UNDER THE HEADLINE “UNIONS
MOBILIZE TO BEAT BUSH, REGAIN HOUSE,” THOMAS B. EDSALL REPORTED THAT :

“THE AFL-CIO HAS COMMISSIONED EXTENSIVE RESEARCH TO



DETERMINE THE MOST EFFECTIVE WAYS TO COMMUNICATE ITS
POLITICAL GOALS TO UNION MEMBERS. SURVEYS OF MEMBERS BY
DEMOCRATIC POLLSTER GEOFF GARIN SHOW THAT A PHONE CALL FROM
A FELLOW UNION MEMBER OR A FLYER DISTRIBUTED AT THE
WORKPLACE BY A UNION MEMBER OR UNION LEADER ARE AMONG THE
MOST EFFECTIVE TOOLS, WHILE DIRECT MAIL AND NEWSLETTERS ARE
AMONG THE LEAST EFFECTIVE.

“LABOR WILL IN LARGE PART ABANDON THE ‘ISSUE AD’ STRATEGY
OF 1996, WHEN THE AFL-CIO SPENT MILLIONS RUNNING
TELEVISION ADS IN THE DISTRICTS OF VULNERABLE INCUMBENT
REPUBLICANS —— A TACTIC THAT WAS COSTLY, CONTROVERSIAL AND
RELATIVELY INEFFECTIVE. INSTEAD, THE AFL-CIO WILL
CONCENTRATE ON REGISTERING, PERSUADING AND TURNING OUT
UNION MEMBERS IN FORCE, CAPITALIZING ON A TREND OF
INCREASED POLITICAL PARTICIPATION BY UNION MEMBERS.”
(EXHIBIT 3.)

MrR. EDSALL ALSO REPORTS THAT THE UNITED STATES CHAMBER OF COMMERCE AND
THE NATIONAL FEDERATION OF INDEPENDENT BUSINESS PLAN TO INCREASE THEIR POLITICAL
ACTIVITY, ALTHOUGH “ [B]USINESS LACKS THE READILY ACCESSIBLE VOTER BLOC THAT IS THE
BREAD AND BUTTER OF LABOR . . . .” WASHINGTON PosT, MarcH 27, 2000, p.Al0.

IT. THE SO-CALLED “SPECIAL INTERESTS”

CAMPAIGN FINANCE REFORM ADVOCATES OFTEN ARGUE THAT A PROHIBITION ON SOFT
MONEY DONATIONS TO POLITICAL PARTIES WOULD REDUCE THE INFLUENCE OF SPECIAL INTERESTS
IN WASHINGTON. WE OFTEN HEAR THAT A PROHIBITION OF SOFT MONEY FUNDRAISING BY
POLITICAL PARTIES WILL “BREAK THE STRANGLEHOLD” OF SPECIAL INTERESTS ON CONGRESS, OR
“REDUCE THEIR INFLUENCE,” OR EVEN EQUALIZE “ACCESS” BY INDIVIDUALS TO CONGRESS.
THE COMMITTEE MIGHT FIND IT USEFUL IN EVALUATING THIS RHETORIC TO EXAMINE THE FACTS
RELATING TO INTEREST—-GROUP ACTIVITY IN WASHINGTON. I WILL ATTEMPT TO SET FORTH SOME
OF THE PUBLICLY AVAILABLE INFORMATION CONCERNING THOSE ACTIVITIES.

BEFORE I DO SO, HOWEVER, A FEW POINTS ARE WORTH EMPHASIZING. FIRST,
AN IMPLICIT ASSUMPTION OF MANY REFORMERS IS THAT DONORS GIVE MONEY TO CHANGE THE
BEHAVIOR OF CANDIDATES OR OFFICEHOLDERS. RARELY DO THEY ASSERT SO BOLDLY THAT
DONORS BUY VOTES OF SENATORS OR CONGRESSMEN,; THAT IS KNOWN AS BRIBERY, IT IS
ILLEGAL, AND IT IS EXCEEDINGLY RARE. RATHER, REFORM ADVOCATES OFTEN ASSERT MORE
VAGUELY THAT POLITICAL DONATIONS, BOTH HARD AND SOFT MONEY, REPRESENT EFFORTS TO BUY
“INFLUENCE” OR “ACCESS.”



I AM FAR LESS CYNICAL ABOUT THE POLITICAL PROCESS. WHILE SOME DONORS
MAY SEEK “INFLUENCE” THROUGH THEIR DONATIONS, I DOUBT THAT THESE EFFORTS SUCCEED.
TO THE CONTRARY, I BELIEVE THAT THE OVERWHELMING MAJORITY OF DONORS MAKE DECISIONS
ABOUT DONATIONS PRIMARILY BASED UPON POSITIONS ALREADY TAKEN BY THE CANDIDATE OR
PARTY, NOT AS AN EFFORT TO CHANGE THOSE POSITIONS. AND I BELIEVE THE FACTS BEAR ME
OouT.

SECOND, IT IS IMPORTANT TO KEEP IN MIND THAT “SPECIAL INTERESTS” ARE
NOT A NEW PHENOMENON IN WASHINGTON. FROM THE MERCANTILE INTERESTS OF THE EARLY
EIGHTEENTH CENTURY, TO THE RAILROAD INTERESTS OF THE LATE EIGHTEENTH CENTURY, TO THE
VETERANS’ INTERESTS FOLLOWING THE CIVIL WAR, WORLD WAR I, aAND WORLD War II, TO
THE LABOR INTERESTS IN THE 1930s anD 1940s, TO THE PLETHORA OF INTEREST GROUPS
ACTIVE IN WASHINGTON TODAY, IT IS PLAIN TO MOST OBSERVERS THAT PARTICIPATORY
DEMOCRACY NOT ONLY BREEDS INTEREST GROUPS BUT NEEDS INTEREST GROUPS.

IT IS TRUE, BY DEFINITION, THAT EACH INTEREST GROUP PURSUES A NARROW
RANGE OF SELF-INTERESTS. BUT IT IS ALSO TRUE THAT INTEREST GROUPS PROVIDE VALUABLE
INFORMATION TO DECISION MAKERS IN CONGRESS AND THE EXECUTIVE BRANCH, AND ARE OFTEN
ABLE TO ENGAGE THE PUBLIC IN VALUABLE DEBATE ABOUT ISSUES THAT MIGHT OTHERWISE GO
UNNOTICED. FOR THOSE WHO BELIEVE, AS DO I, THAT FREEWHEELING, UNFETTERED DEBATE IS
THE LIFEBLOOD OF DEMOCRACY, INTEREST GROUPS ARE ESSENTIAL.

INTEREST GROUPS HAVE MANY TOOLS AT THEIR DISPOSAL, AND SOFT MONEY
DONATIONS TO POLITICAL PARTIES ARE A RELATIVELY INSIGNIFICANT ONE. I HAVE
PREVIOUSLY DISCUSSED THE ABILITY OF CORPORATIONS, LABOR UNIONS, MEMBERSHIP
ORGANIZATIONS, AND TRADE ASSOCIATIONS TO ENGAGE IN ISSUE ADVOCACY AND IN
COMMUNICATIONS TO THEIR RESTRICTED CLASSES. AS THE COMMITTEE IS WELL AWARE,
INTEREST GROUPS ALSO ENGAGE IN LOBBYING AS A MEANS OF PURSUING THEIR INTERESTS.

FEDERAL LOBBYING EXPENDITURES ARE REPORTED PURSUANT TO THE LOBBYING
DISCLOSURE ACT. EXHIBIT 4 IS A TABLE PREPARED BY THE CENTER FOR RESPONSIVE
POLITICS, A CAMPAIGN FINANCE REFORM GROUP, SHOWING THE TOP 100 SPENDERS ON LOBBYING
DURING 1998. FOR EACH ENTITY, THE CHART SHOWS ANNUAL EXPENDITURES ON LOBBYING AND
A SINGLE ELECTION CYCLE TOTAL FOR POLITICAL CONTRIBUTIONS. IT IS WORTH NOTING THAT
THE CRP’ S NUMBERS FOR CAMPAIGN CONTRIBUTIONS INCLUDE BOTH HARD AND SOFT MONEY, AND
CONTRIBUTIONS TO INDIVIDUAL CANDIDATES AS WELL AS TO POLITICAL PARTIES. EXHIBIT 4
DEMONSTRATES THAT IN EVERY SINGLE INSTANCE, THE AMOUNT SPENT ON LOBBYING DWARFED THE
AMOUNT SPENT ON CAMPAIGN CONTRIBUTIONS.

MOREOVER, THE DEGREE OF INFLUENCE OF A PARTICULAR ORGANIZATION IS OFTEN
UNRELATED, OR MINIMALLY RELATED, TO ITS POLITICAL CONTRIBUTIONS. EVERY YEAR,
FORTUNE MAGAZINE PUBLISHES ITS LIST OF THE MOST INFLUENTIAL ORGANIZATIONS IN
WASHINGTON. SEE JEFFREY H. BIRNBAUM, “FOLLOW THE MONEY,” FORTUNE (DEC. 6,



1999) p.206 (EXHIBIT 5). IN THE MOST RECENT SURVEY, THE FIVE MOST INFLUENTIAL
ORGANIZATIONS WERE: (1) AMERICAN ASSOCIATION OF RETIRED PERSONS (“AARP”); (2)
THE NATIONAL RIFLE ASSOCIATION OF AMERICA (“NRA”); (3) NATIONAL FEDERATION OF

INDEPENDENT BUSINESS; (4) AMERICAN ISRAEL PUBLIC AFFAIRS COMMITTEE (“AIPAC”) ;
AND (5) AFL-CIO.

AARP. AsS SHOWN ON EXHIBIT 6, AARP DOES NOT HAVE A POLITICAL ACTION
COMMITTEE, AND DURING THE 1998 ELECTION CYCLE MADE NO HARD— OR SOFT—MONEY
CONTRIBUTIONS, HAD NO REPORTABLE RESTRICTED—-CLASS COMMUNICATIONS, AND APPARENTLY
PAID FOR NO ISSUE ADVOCACY. AARP DID, HOWEVER, SPEND $9,840,000 ON LOBBYING.
NO ONE WOULD ARGUE THAT AARP HAS ACHIEVED ITS INFLUENCE THROUGH SOFT MONEY
DONATIONS TO POLITICAL PARTIES.

NRA. As SHOWN ON EXHIBIT 7, DURING THE 1998 ELECTION CYCLE THE NRA
CONTRIBUTED ONLY $350,000 OF SOFT MONEY, BUT MADE $1,633,211 IN HARD DOLLAR PAC
CONTRIBUTIONS. ALSO DURING THE 1998 ELECTION CYCLE, THE NRA SPENT AT LEAST
$690,000 ON CANDIDATE-SPECIFIC RESTRICTED—CLASS COMMUNICATIONS AND PERHAPS MUCH
MORE ON NON—REPORTABLE GET-OUT-THE-VOTE EFFORTS, A REPORTED $1,400,000 ON ISSUE
ADVOCACY, AND $3,525,000 ON LOBBYING ACTIVITY. THE NRA’S SOFT MONEY DONATIONS
WERE MUCH LOWER THAN ANY OTHER CATEGORY OF ITS SPENDING.

NFIB. EXHIBIT 8 SHOWS COMPARABLE DATA FOR THE NFIB. ALTHOUGH REPORTING
A MERE $20,000 IN SOFT MONEY DONATIONS, AGAIN THE LOWEST AMOUNT FOR ANY OF THE
PERTINENT CATEGORIES, IT MADE $1.2 MILLION OF HARD-DOLLAR CONTRIBUTIONS, SPENT
$330,000 ON CANDIDATE-SPECIFIC COMMUNICATIONS TO ITS RESTRICTED CLASS, AND $6.5
MILLION FOR LOBBYING.

AIPAC. EXHIBIT 9 sSHOWS THAT AIPAC HAS REACHED ITS POSITION OF INFLUENCE
WITH NO HARD— OR SOFT—MONEY DONATIONS, NO REPORTABLE RESTRICTED—-CLASS
COMMUNICATIONS, AND ONLY $2 MILLION OF SPENDING ON LOBBYING DURING THE 1998 CYCLE.

AFL-CIO. ExHIBIT 10 sSHOWS THAT THE AFL-CIO SpENT $778,059 ON SOFT
MONEY DONATIONS DURING THE 1998 ELECTION CYCLE, BUT MADE $1,113,140 IN HARD MONEY
PAC CONTRIBUTIONS TO FEDERAL CANDIDATES. ALSO DURING THE 1998 ELECTION CYCLE, THE
AFL-CIO INCURRED EXPENSES OF $1,380,309 ON CANDIDATE-SPECIFIC RESTRICTED—CLASS
COMMUNICATIONS AND PERHAPS MUCH MORE ON NON—REPORTABLE COMMUNICATIONS, AND SPENT AN
ESTIMATED $50,250,000 ON ISSUE ADVOCACY. ALSO DURING THE 1998 ELECTION CYCLE,
THE AFL-CIO spENT $7,400,000 ON LOBBYING ACTIVITY. AGAIN, SOFT MONEY DONATIONS
RANK LOWEST OF THE PERTINENT CATEGORIES BY FAR.

IF SOFT MONEY DONATIONS WERE IN FACT USED TO BUY RESULTS OR INFLUENCE ON
CAPITOL HILL, ONE WOULD EXPECT TO SEE A DRAMATIC INCREASE IN SOFT MONEY DONATIONS
FROM AN INDUSTRY WHOSE VERY EXISTENCE WAS THREATENED BY PENDING LEGISLATION. THE



FACTS, HOWEVER, ARE TO THE CONTRARY. DURING THE 1998 ELECTION CYCLE, CONGRESS
CONSIDERED LEGISLATION THAT WOULD HAVE IMPOSED HUNDREDS OF MILLIONS OF DOLLARS OF
COSTS ON THE TOBACCO INDUSTRY. AS SHOWN ON EXHIBIT 11, SOFT MONEY DONATIONS FROM
THE FIVE MAJOR TOBACCO COMPANIES ACTUALLY DECLINED DURING THE 1998 CYCLE IN
COMPARISON TO THE 1996 cyciE BY $1,300,000 ($6.2 MILLION IN 1995-96 VERSUS
$4.9 MILLION IN 1997-98). THAT IS MORE THAN A TWENTY PERCENT DECREASE DURING A
TIME WHEN THE INDUSTRY WAS VIGOROUSLY OPPOSING LEGISLATION IT DEEMED A THREAT TO ITS
VERY EXISTENCE.

DURING THIS PERIOD, THE INDUSTRY USED ITS RESOURCES ELSEWHERE. AS
SHOWN ON EXHIBIT 12, DURING THE 1998 CYCLE THE TOBACCO INDUSTRY MADE SOFT MONEY
DONATIONS OF $4.9 MILLION AND HARD MONEY DONATIONS OF $2.1 MILLION, BUT BOTH OF
THESE FIGURES WERE DWARFED BY ITS REPORTED $40 MILLION ISSUE ADVERTISING CAMPAIGN
AND ITS $77.5 MILLION IN LOBBYING SPENDING.

OTHER EVIDENCE CONFIRMS THE POINT THAT SOFT MONEY IS NOT, IN FACT, A
DEVICE USED TO BUY INFLUENCE. EXHIBIT 13 IS A CHART SHOWING LOBBYING DISBURSEMENTS
AND NONFEDERAL DONATIONS OF TOP CORPORATE NONFEDERAL DONORS DURING THE 1998 ELECTION
CYCLE, AND EXHIBIT 14 SHOWS SUCH EXPENDITURES FOR VARIOUS TECHNOLOGY FIRMS. AGAIN,
THESE CHARTS SHOW THE RELATIVE INSIGNIFICANCE OF SOFT MONEY DONATIONS TO POLITICAL
PARTIES IN RELATION TO TOTAL INTEREST GROUP SPENDING.

LOOKING AT THESE FACTS, IT IS SIMPLY NOT REASONABLE TO CONCLUDE THAT A
BAN ON SOFT MONEY DONATIONS TO POLITICAL PARTIES WOULD REDUCE THE INFLUENCE OF
SPECIAL INTERESTS IN WASHINGTON. RATHER, THE OVERWHELMING PROBABILITY IS THAT THE
SOFT MONEY GOING TO POLITICAL PARTIES WOULD INSTEAD BE REDIRECTED INTO RESTRICTED-
CLASS COMMUNICATIONS, ISSUE ADVOCACY, OR LOBBYING, THUS FURTHER ENTRENCHING THE VERY
SPECIAL INTERESTS THAT THE REFORMERS ARE TRYING TO CONTROL.

ITITI. THE MODERATING EFFECT OF POLITICAL PARTIES ON “SPECIAL
INTERESTS”

AS STATED EARLIER, INTEREST GROUPS ARE NOT JUST AN INEVITABLE PART OF A
FREE DEMOCRACY, THEY ARE A DESIRABLE PART OF DEMOCRACY. NEVERTHELESS, INTEREST
GROUPS DO HAVE A PROPENSITY TO LOSE SIGHT OF THE PUBLIC GOOD BY FOCUSING ON THEIR
NARROW SELF-INTERESTS. IT IS MY FIRM BELIEF, SHARED BY MANY PREEMINENT POLITICAL
SCIENTISTS, THAT POLITICAL PARTIES SERVE AS A MODERATING FORCE ON INTEREST GROUPS.

IN FEDERALIST NUMBER 10, JAMES MADISON ADDRESSED SPECIAL INTEREST
GROUPS, WHICH HE REFERRED TO AS “FACTIONS.” MADISON DEFINED A FACTION AS “A NUMBER
OF CITIZENS, WHETHER AMOUNTING TO A MAJORITY OR A MINORITY OF THE WHOLE, WHO ARE
UNITED AND ACTUATED BY SOME COMMON IMPULSE OF PASSION, OR OF INTEREST, ADVERSED TO
THE RIGHTS OF OTHER CITIZENS, OR TO THE PERMANENT AGGREGATE INTERESTS OF THE



COMMUNITY.” NO BETTER DEFINITION OF A SPECIAL INTEREST GROUP HAS SINCE BEEN
POSITED.

MADISON’ S WISDOM CONCERNING FACTIONS IS NO LESS RELEVANT TODAY THAN IT
WAS IN 1787. MADISON OBSERVED THAT THERE ARE BUT TWO WAYS OF “REMOVING THE CAUSES
OF FACTION: THE ONE, BY DESTROYING THE LIBERTY WHICH IS ESSENTIAL TO ITS EXISTENCE;
THE OTHER, BY GIVING TO EVERY CITIZEN THE SAME OPINIONS, THE SAME PASSIONS, AND THE
SAME INTERESTS.” MADISON OBSERVED THAT BOTH OF THESE ROUTES ARE FOOLHARDY, AND THAT
THE “ENLIGHTENED STATESMAN” SHOULD TRY “TO ADJUST THESE CLASHING INTERESTS, AND
RENDER THEM ALL SUBSERVIENT TO THE PUBLIC GOOD.” SINCE “ [E]NLIGHTENED STATESMEN
WILL NOT ALWAYS BE AT THE HELM,” THE OBJECT OF PRINCIPLED GOVERNMENT MUST BE TO
CONTROL THE EFFECTS OF FACTIONS. ONE IMPORTANT STRENGTH OF OUR LARGE AND DIVERSE
UNION, MADISON ARGUED, IS ITS ABILITY TO MODERATE FACTIONS AND PREVENT “IMPROPER OR
WICKED PROJECT[S]” FROM PERVADING THE UNION.

MUCH CAN BE LEARNED FROM MADISON’S DISCUSSION OF FACTIONS. EFFECTIVE
CONTROL OF SPECIAL INTERESTS WOULD REQUIRE SUPPRESSION NOT JUST OF SOFT MONEY
DONATIONS TO POLITICAL PARTIES, BUT OF OTHER ACTIVITIES THAT ARE BASIC TO OUR
DEMOCRACY —— THE ABILITY OF INTEREST GROUPS TO ENGAGE IN LOBBYING, THE RIGHT OF
ORGANIZATIONS TO COMMUNICATE WITH THEIR MEMBERS, AND THEIR RIGHT TO ENGAGE IN PUBLIC
DEBATE ABOUT ISSUES —-— ALL IN DEROGATION OF THE RIGHTS OF PETITION, SPEECH, AND
ASSOCIATION PROTECTED BY THE FIRST AMENDMENT. A PROHIBITION ON SOFT MONEY DONATIONS
TO POLITICAL PARTIES BY ITSELF WOULD MERELY RECHANNEL THOSE DOLLARS TO OTHER
ACTIVITIES BY SPECIAL INTERESTS. THEREFORE, THE COMMITTEE CONFRONTS TWO QUESTIONS :
FIRST, WOULD A SOFT MONEY BAN ACCOMPLISH ITS ESSENTIAL PURPOSE OF REDUCING THE
INFLUENCE OF SPECIAL INTERESTS IN WASHINGTON? AND SECOND, WOULD SUCH A BAN INFLICT
SERIOUS AND UNDESIRABLE DAMAGE ON POLITICAL PARTIES?

CLEARLY, SUCH A BAN WOULD NOT REDUCE THE INFLUENCE OF SPECIAL
INTERESTS. AS SHOWN, SOFT MONEY DONATIONS TO POLITICAL PARTIES IS BARELY A BLIP ON
THE SCREEN IN RELATION TO OTHER INTEREST GROUP ACTIVITIES FUNDED WITH SOFT MONEY.
AND IT IS REASONABLE TO ASSUME THAT MONEY CURRENTLY GOING TO POLITICAL PARTIES IN
THE FORM OF SOFT MONEY DONATIONS WOULD MERELY BE REDIRECTED TO OTHER ACTIVITIES THAT
ENHANCE INTEREST GROUP INFLUENCE .

BUT A BAN ON SOFT MONEY DONATIONS WOULD DAMAGE THE POLITICAL PARTIES IN
WAYS THAT ARE IN TURN DETRIMENTAL TO THE COUNTRY. AS MADISON WARNED, DEMANDS OF
SPECIAL INTEREST GROUPS CAN TEND TO THE EXTREME. AN INTEREST GROUP’S LEADERS OFTEN
CARE ONLY ABOUT CURRYING FAVOR WITH THEIR LIMITED NUMBER OF CONSTITUENTS RATHER THAN
PROMOTING THE LONG—TERM BEST INTERESTS OF THE PUBLIC AT LARGE. IF THE GROUP’S
EFFORT FAILS, IT CAN KEEP TRYING,; IF IT SUCCEEDS, IT WILL BE UTTERLY UNACCOUNTABLE
TO THE PUBLIC AT LARGE FOR THE PUBLIC DAMAGE WROUGHT BY ITS PROPOSAL. BANNING
DONATIONS OF SOFT MONEY TO POLITICAL PARTIES, AND THUS CHANNELING MORE RESOURCES TO



THE PROMOTION OF THESE NARROW INTERESTS, SIMPLY DOES NOT SOUND LIKE THE BEST OF ALL
IDEAS.

IN CONTRAST TO THE NARROW SPECIAL INTEREST GROUPS, POLITICAL PARTIES
SIMPLY MUST PURSUE THE PUBLIC INTEREST (AS THEY BEST UNDERSTAND IT) , SINCE THEIR
OBJECTIVE IS TO GET A MAJORITY OF VOTES ON ELECTION DAY. NO SINGLE SPECIAL INTEREST
GROUP CAN CONTROL A POLITICAL PARTY, BECAUSE NO SINGLE SPECIAL INTEREST GROUP
COMPRISES A MAJORITY OF THE ELECTORATE.

FURTHER, POLITICAL PARTIES ARE ACCOUNTABLE FOR THE LONG-TERM EFFECTS OF
THEIR PROPOSALS, SINCE THEIR SUCCESS DEPENDS ON VOTER APPROVAL AT EACH ELECTION.
FOR THIS REASON, IT WOULD BE SUICIDAL FOR POLITICAL PARTIES TO CURRY FAVOR TO THE
MOST EXTREME IMPULSES OF INTEREST GROUPS. WHILE A POLITICAL PARTY MAY SUPPORT
PROPOSALS ADVANCED BY AN INTEREST GROUP AS PART OF ITS PLATFORM, IT WILL DO SO ONLY
IF IT BELIEVES THOSE PROPOSALS, AS MODERATED, WILL MEET WITH THE APPROVAL OF THE
GENERAL PUBLIC. POLITICAL PARTIES RARELY IF EVER USE SOFT MONEY TO ADVOCATE THE
NARROW ISSUES OF CONCERN TO THE DONORS.

PROFESSORS NELSON W. POLSBY AND AARON WILDAVSKY OF THE UNIVERSITY OF
CALIFORNIA AT BERKELEY MAKE THIS POINT IN THEIR CLASSIC BOOK, PRESIDENTIAL
ELECTIONS (9TH ED. 1996), P.326, WRITING:

“WINNING REQUIRES A WIDESPREAD APPEAL. THUS THE DECISION
TO WIN LEADS TO MODERATION, TO APPEALS TO DIVERSE GROUPS IN
THE ELECTORATE, AND TO EFFORTS TO BRING MANY VARIED
INTERESTS TOGETHER. THIS IS WHY WE PREFER PARTIES OF
INTERMEDIATION TO PARTIES OF ADVOCACY. PARTIES OF ADVOCACY
DO NOT SUSTAIN THEMSELVES WELL IN GOVERNMENT. THEY FAIL TO
ASSIST POLITICAL LEADERS IN MOBILIZING CONSENT FOR THE
POLICIES THEY ADOPT, AND THIS WIDENS THE GAP BETWEEN
CAMPAIGN PROMISES AND THE PERFORMANCE OF GOVERNMENT . "

SIMILARLY, PROFESSOR PAUL S. HERRNSON OF THE UNIVERSITY OF MARYLAND, AN EXPERT
WITNESS FOR THE FEDERAL ELECTION COMMISSION IN FEDERAL COURT LITIGATION, HAS
WRITTEN :

“AS INSTITUTIONS THAT AGGREGATE AND ARTICULATE POLITICAL
INTERESTS, POLITICAL PARTIES ACT AS MEDIATORS, OR
MIDDLEMEN, BETWEEN THE PEOPLE AND THEIR GOVERNMENT. THEY
HELP TO TRANSLATE THE WANTS AND NEEDS OF THE GENERAL PUBLIC
INTO PUBLIC POLICY. IN ASSISTING THEIR CANDIDATES WITH
RUNNING THEIR ELECTION CAMPAIGNS, THE NATIONAL PARTY
ORGANIZATIONS HAVE BEGUN DEVELOPING, ADVERTISING, AND



MOBILIZING PUBLIC SUPPORT FOR PARTY POSITIONS. IN THIS
WAY, THEY HAVE BEEN HELPING TO SET THE POLITICAL AGENDA AND
FURNISHING SOME POLICY DIRECTIONS FOR PARTY MEMBERS ELECTED
TO OFFICE. THUS THE STRENGTHENING OF THE PARTY
ORGANIZATIONS, AND ESPECIALLY NATIONAL PARTY ORGANIZATIONS,
MAY LEAD TO THE DEVELOPMENT OF A MORE PARTY-ORIENTED
ELECTORATE AND A MORE COHESIVE SET OF GOVERNMENTAL PARTIES.
THIS WOULD ENABLE THE PARTIES TO BECOME MORE EFFECTIVE AT
STRUCTURING POLITICAL DEBATE AND IN TRANSLATING PUBLIC
OPINION INTO PUBLIC POLICY. FOR MANY POLITICAL OBSERVERS,
THE EMERGENCE OF MORE RESPONSIBLE POLITICAL PARTIES IS AN
ESSENTIAL FIRST STEP TOWARD SOLVING MANY OF OUR NATION’ S
PROBLEMS AND IMPROVING THE QUALITY OF AMERICAN DEMOCRACY.”
PAuL S. HERRNSON, PaRTY CAMPAIGNING IN THE 1980s, pp. 5-
6 (1988).

THE SENATE RECOGNIZED THE IMPORTANCE OF POLITICAL PARTIES WHEN IT PASSED
THE FEDERAL ELECTION CAMPAIGN ACT AMENDMENTS OF 1974, AND EXPRESSED ITS DESIRE TO
STRENGTHEN POLITICAL PARTIES. THIS COMMITTEE OBSERVED THAT “A VIGOROUS PARTY SYSTEM
IS VITAL TO AMERICAN POLITICS.” S. REP. No. 93-689, p.7, REPRINTED IN 1974
U.S.C.C.A.N. 5587, 5593. THE COMMITTEE PREDICTED THAT, DESPITE THE REFORMS :

“PARTIES WILL PLAY AN INCREASED ROLE IN BUILDING STRONG
COALITIONS OF VOTERS AND IN KEEPING CANDIDATES RESPONSIBLE
TO THE ELECTORATE THROUGH THE PARTY ORGANIZATION.

“IN ADDITION, PARTIES WILL CONTINUE TO PERFORM CRUCIAL
FUNCTIONS IN THE ELECTION APART FROM FUNDRAISING, SUCH AS
REGISTRATION AND VOTER TURNOUT CAMPAIGNS, PROVIDING
SPEAKERS , ORGANIZING VOLUNTEER WORKERS AND PUBLICIZING
ISSUES. INDEED, THE COMBINATION OF SUBSTANTIAL PUBLIC
FINANCING WITH LIMITS ON PRIVATE GIFTS TO CANDIDATES WILL
RELEASE LARGE SUMS PRESENTLY COMMITTED TO INDIVIDUAL
CAMPAIGNS AND MAKE THEM AVAILABLE FOR DONATION TO THE
PARTIES, THEMSELVES. AS A RESULT, OUR FINANCIALLY HARD-—
PRESSED PARTIES WILL HAVE INCREASED RESOURCES NOT ONLY TO
CONDUCT PARTY—WIDE ELECTION EFFORTS, BUT ALSO TO SUSTAIN
IMPORTANT PARTY OPERATIONS IN BETWEEN ELECTIONS.”

A BAN ON POLITICAL PARTY RECEIPT OF SOFT MONEY WOULD REDUCE THE
RESOURCES AVAILABLE TO PARTIES, A SHORTFALL THAT COULD NOT BE FILLED BY SIMPLY
WISHING INTO EXISTENCE MORE HARD MONEY. SUCH A BAN WOULD ACCORDINGLY WEAKEN THE
ABILITY OF PARTIES TO PARTICIPATE IN THE PUBLIC DEBATE, WHILE SIMULTANEOUSLY



ENHANCING THE RELATIVE POWER OF SPECIAL INTERESTS TO DOMINATE THAT DEBATE.

POLITICAL PARTIES ALREADY COMPLAIN THAT INTEREST GROUP SPENDING THREATENS TO
MARGINALIZE PARTIES AS INTEREST GROUPS INCREASINGLY CONTROL THE AGENDA, CROWD OUT
POLITICAL PARTY COMMENT, AND CONFUSE THE ELECTORATE. A BAN ON POLITICAL PARTY SOFT
MONEY WOULD EXACERBATE THIS SITUATION. VOTERS WOULD HAVE A LESS CLEAR IDEA OF THE
PARTY AGENDA, AND PARTIES WOULD FIND IT MORE DIFFICULT TO TRANSLATE ELECTION RETURNS
INTO A PUBLIC MANDATE. EFFECTIVE GOVERNMENT WOULD SUFFER.

AND FINALLY, A BAN ON POLITICAL PARTY SOFT MONEY WOULD ALSO REDUCE THE
ABILITY OF PARTIES TO MODERATE THE EXTREME POSITIONS OF INTEREST GROUPS. AS PARTIES
LOSE FINANCIAL RESOURCES AND ULTIMATELY INFLUENCE, INTEREST GROUPS WILL HAVE LESS
INCENTIVE TO WORK WITH PARTIES. INTEREST GROUPS WOULD INSTEAD CHOOSE TO SPEND AND
SPEAK ON THEIR OWN, OR FORM THEIR OWN ALLIANCES WITH CANDIDATES OR WITH OTHER
INTEREST GROUPS, THUS DEPRIVING PARTIES OF THEIR SALUTARY MODERATING ROLE.

IV. DO SOFT MONEY DONATIONS TO POLITICAL PARTIES CREATE ACTUAL OR
APPARENT CORRUPTION?

MOST ADVOCATES OF A BAN ON POLITICAL PARTY SOFT MONEY ASSERT THAT SOFT
MONEY DONATIONS BUY “ACCESS” TO OFFICEHOLDERS, AND THUS CREATE AN “APPEARANCE OF
CORRUPTION.” THE RHETORIC ON THESE ISSUES IS OFTEN QUITE STRIDENT. NUMEROUS
CAMPAIGN FINANCE REFORM GROUPS ARE NOW ENGAGED IN ROUND-THE-CLOCK CLAIMS IN THE
MEDIA AND IN THEIR OWN PUBLICATIONS CONCERNING THE CORRUPTING INFLUENCE OF POLITICAL
PARTY SOFT MONEY. SUCH GROUPS AS THE CENTER FOR RESPONSIVE POLITICS, COMMON
CAUSE, THE BRENNAN CENTER, AND CAMPAIGN FOR AMERICA HAVE, THROUGH THEIR CEASELESS,
STRIDENT, AND I BELIEVE IRRESPONSIBLE RHETORIC, CREATED UNNECESSARY CYNICISM ABOUT
HONORABLE PUBLIC OFFICEHOLDERS.

I HAVE HAD THE PRIVILEGE OF REPRESENTING MANY HONORABLE PUBLIC SERVANTS,
INCLUDING SOME OF YOUR COLLEAGUES. THESE ARE MEN AND WOMEN OF THE HIGHEST
INTEGRITY. AS A LAWYER AND AS A CITIZEN, I TAKE UMBRAGE AT THE SUGGESTION THAT ANY
CORPORATION, UNION, OR INTEREST GROUP THAT WANTS SOMETHING DONE ON CAPITOL HILL NEED
ONLY MAKE A LARGE SOFT MONEY DONATION TO THE RNC OR THE DNC TO MAKE IT HAPPEN. THE
PRO—REFORM RHETORIC HAS GONE WELL BEYOND ACCEPTABLE HYPERBOLE, AND HAS BEGUN TO
CORRODE CONFIDENCE IN GOVERNMENT. ONCE THE PUBLIC IS PERSUADED THAT CONGRESS IS
DISHONORABLE, NEW CAMPAIGN LAWS WILL NOT RESTORE PUBLIC CONFIDENCE.

AS PREVIOUSLY SHOWN, SOFT MONEY DONATIONS PALE IN COMPARISON TO LOBBYING
EXPENDITURES, ISSUE ADVOCACY, AND GRASSROOTS ACTIVITY. THE NOTION THAT THESE
RELATIVELY MINOR SOFT MONEY DONATIONS ARE NECESSARY FOR MAJOR CORPORATIONS, UNIONS,
AND TRADE ASSOCIATIONS TO GET HEARD ON CAPITOL HILL IS, FRANKLY, INSUPPORTABLE.
PERHAPS MOST REVEALING IN THE CLAIM THAT SOFT MONEY BUYS “ACCESS” TO CONGRESS IS THE
IMPLICIT ACKNOWLEDGMENT BY THE CAMPAIGN REFORM GROUPS THAT THEY HAVE NO EVIDENCE OF



SOFT MONEY AFFECTING VOTING BEHAVIOR.

BUT EVEN THESE VAGUE SUGGESTIONS OF INFLUENCE-BUYING DO NOT WITHSTAND
ANALYSIS. WHILE LARGE IN ABSOLUTE DOLLARS, ANY INDIVIDUAL SOFT MONEY DONATION IS
MINIMAL IN RELATION TO TOTAL POLITICAL PARTY FUNDRAISING. DURING THE 1998 cCYCLE,
PHILIP MORRIS WAS THE LARGEST SOFT MONEY DONOR TO THE NATIONAL REPUBLICAN PARTY
COMMITTEES, BUT ITS DONATIONS OF $2,027,752 CONSTITUTED ONLY .62% —-- LESS THAN
1% -- oF THE $327 MILLION RAISED BY THE NATIONAL REPUBLICAN PARTY COMMITTEES
DURING THAT CYCLE. SIMILARLY, THE $1,464,250 OF SOFT MONEY DONATED BY THE
COMMUNICATIONS WORKERS OF AMERICA TO THE NATIONAL DEMOCRATIC PARTY COMMITTEES
CONSTITUTED ONLY .77% OF THE $189 MILLION RAISED BY THE NATIONAL DEMOCRATIC PARTY
COMMITTEES DURING THAT CYCLE. IN SHORT, IT IS NOT PERSUASIVE TO SUGGEST THAT AN
ENTITY CONTRIBUTING LESS THAN 1% OF A PARTY’ S FUNDING COULD HAVE ANY SIGNIFICANT
EFFECT ON THE PARTY’S POLICIES. RATHER, A MORE LIKELY EXPLANATION FOR THIS LARGESSE
IS THAT THE DONORS SUPPORT THE POLICIES ALREADY ESPOUSED BY THE PARTY.

SOME REFORM ADVOCATES HAVE ASKED RHETORICALLY WHY SOFT MONEY DONORS
WOULD GIVE MONEY TO PARTIES IF THEY EXPECTED NOTHING IN RETURN, SUGGESTING THAT SOFT
MONEY DONATIONS MUST BUY INFLUENCE. AGAIN, THESE REFORMERS FAIL TO UNDERSTAND THAT
DONATIONS ARE A SHOW OF SUPPORT FOR THE PARTY’ S POSITIONS RATHER THAN AN EFFORT TO
CHANGE THOSE POSITIONS. THE TRUST FOR PHILANTHROPY ESTIMATES CHARITABLE
CONTRIBUTIONS DURING 1998 oF $174.5 BILLION -- WELL OVER 1,000 TIMES THE AMOUNT
OF SOFT MONEY ANNUALLY GIVEN TO POLITICAL PARTIES. UNLESS THE REFORMERS TRULY
BELIEVE THAT CHARITABLE GIVERS EXPECT TO DERIVE SOME TANGIBLE BENEFIT FROM THEIR
GIFTS, THEIR UNSUPPORTED ASPERSIONS ABOUT POLITICAL DONATIONS ARE NOT PERSUASIVE.

MOREOVER, SOFT MONEY DONATIONS GO INTO THE POLITICAL PARTY SOFT MONEY
ACCOUNTS, AND CANNOT BE EARMARKED FOR USE IN SUPPORT OF INDIVIDUAL SENATORS OR
CONGRESSMEN. THE MOST EFFECTIVE PARTY FUNDRAISERS TEND TO BE WELL KNOWN SENATORS
AND CONGRESSMEN, OFTEN CHAIRMEN OR RANKING MEMBERS OF HIGH PROFILE COMMITTEES.
THESE FUNDRAISERS ARE LESS LIKELY TO BE INVOLVED IN CLOSE RACES, AND TYPICALLY HAVE
LITTLE DIFFICULTY RAISING SUBSTANTIAL HARD MONEY FOR THEIR OWN CAMPAIGNS. MOREOVER,
IT IS WELL ESTABLISHED THAT PARTIES SPEND THEIR RESOURCES ONLY ON CLOSE RACES WHERE
THEIR CANDIDATES HAVE A CHANCE TO WIN. SOFT MONEY SIMPLY DOES NOT NORMALLY FLOW TO
THE MEMBERS WHO RAISE IT, AND THUS IS UNLIKELY TO RESULT IN AN EXCHANGE OF DOLLARS
FOR POLITICAL FAVORS.

FINALLY, THE REFORMERS’ CLAIM THAT SOFT MONEY HAS CAUSED CONFIDENCE IN
THE POLITICAL SYSTEM TO DECLINE IS NOT SUPPORTABLE. EXHIBIT 15 SHOWS VOTER TURNOUT
IN PRESIDENTIAL ELECTION YEARS SINCE 1960. THE DECLINE IN TURNOUT THAT BEGAN AFTER
1960 HAS CONTINUED UNABATED BY THE SWEEPING CAMPAIGN FINANCE REFORMS IN 1974,
EXHIBIT 16 SHOWS THE RAPIDLY DECLINING PARTICIPATION IN THE TAXPAYER CHECK—OFF THAT
SUPPORTS PUBLIC FUNDING OF PRESIDENTIAL CAMPAIGNS. TAXPAYERS ARE OVERWHELMINGLY



TELLING US THAT THEY WANT CAMPAIGNS FUNDED BY PRIVATE MONEY, NOT PUBLIC MONEY.
FURTHER, THERE SIMPLY IS NO PUBLIC OUTCRY FOR CAMPAIGN FINANCE REFORM, WHICH ALWAYS
RANKS LOW, IF IT EVEN REGISTERS, IN POLLS OF ISSUES IMPORTANT TO VOTERS. I AM AWARE
OF NO EVIDENCE THAT CAMPAIGN FINANCE REFORMS ARE LIKELY TO ENHANCE VOTER
PARTICIPATION IN ELECTIONS OR PUBLIC CONFIDENCE IN GOVERNMENT .

IN SHORT, THE RHETORIC SURROUNDING SOFT MONEY IS NOT BORNE OUT BY THE
FACTS.

V. CONSTITUTIONAL ISSUES.

A PROHIBITION OR LIMITATION ON POLITICAL PARTY RECEIPT AND EXPENDITURE
OF SOFT MONEY RAISES THREE SEPARATE CONSTITUTIONAL CONCERNS. THE FIRST CONCERN IS
THE INFRINGEMENT OF FREE SPEECH IN VIOLATION OF THE FIRST AMENDMENT. THE COMMITTEE
IS WELL AWARE OF THE SUPREME COURT’S RULING IN BUCKLEY V. VarLeo, 424 U.S. 1
(1976) , THAT RESTRICTIONS ON POLITICAL GIVING AND SPENDING INTERFERE WITH POLITICAL
DEBATE. SUCH RESTRICTIONS CAN SURVIVE UNDER THE FIRST AMENDMENT ONLY IF JUSTIFIED
BY A COMPELLING GOVERNMENT INTEREST IN PREVENTING CORRUPTION OR THE APPEARANCE OF
CORRUPTION, AND IF NARROWLY DRAWN TO ACHIEVE THAT INTEREST. SINCE SOFT MONEY
CANNOT , UNDER CURRENT LAW, BE USED BY POLITICAL PARTIES TO EXPRESSLY ADVOCATE THE
ELECTION OR DEFEAT OF FEDERAL CANDIDATES, IT IS USED INSTEAD FOR ISSUE DISCUSSION,
WHICH THE SUPREME COURT AND NUMEROUS LOWER COURTS HAVE HELD MAY NOT BE REGULATED.
EFFORTS TO INHIBIT THE ABILITY OF POLITICAL PARTIES TO ENGAGE IN SUCH ISSUE
DISCUSSION BY RESTRICTING THE RESOURCES AVAILABLE TO THEM INFRINGE ON THE POLITICAL
PARTIES’ RIGHT TO FREE SPEECH.

IN ADDITION, CAMPAIGN REFORM ADVOCATES RECOGNIZE THAT MERELY RESTRICTING
SOFT MONEY DONATIONS TO POLITICAL PARTIES WOULD BE WHOLLY INEFFECTIVE IN REDUCING OR
ELIMINATING THE PERCEIVED ILLS. THEY KNOW THE SOFT MONEY DONORS WOULD SIMPLY
REDIRECT THEIR MONEY TO OTHER ACTIVITIES, SUCH AS ISSUE ADVOCACY. THUS, REFORM
LEGISLATION NECESSARILY IMPOSES RESTRICTIONS SUCH AS “QUIET PERIODS” IN THE WEEKS
PRECEDING THE ELECTION IN WHICH EVEN INDEPENDENT GROUPS MAY NOT EXERCISE THEIR FIRST
AMENDMENT RIGHTS. THESE ANCILLARY RESTRICTIONS ON SPEECH ARE A BLATANT AFFRONT TO
THE FIRST AMENDMENT. I KNOW OF NO AUTHORITY WHO BELIEVES THESE RESTRICTIONS WOULD
SURVIVE UNDER CURRENT CONSTITUTIONAL DOCTRINE.

THE UNITED STATES SUPREME COURT’ S RECENT DECISION IN NIXON V. SHRINK
Mr1sSOURI GOVERNMENT PAC, 120 S. Ctr. 897 (2000), IS FULLY CONSISTENT WITH THIS
ANALYSIS. NIXON UPHELD THE ABILITY OF STATES TO IMPOSE REASONABLE LIMITS ON
CONTRIBUTIONS TO STATE AND LOCAL CANDIDATES. ALTHOUGH IT DID NOT EXPAND THE
CONSTITUTIONAL PROTECTIONS OF BUCKLEY, IT ALSO DID NOT LIMIT THOSE PROTECTIONS. IN
SHORT, THE FIRST AMENDMENT PROBLEMS WITH EFFORTS TO BAN SOFT MONEY CONTINUE .



THE SERIOUSNESS OF THESE FIRST AMENDMENT ISSUES IS WELL DEMONSTRATED BY
RECENT EFFORTS TO MODIFY THE FIRST AMENDMENT ITSELF TO ALLOW TIGHTER CAMPAIGN
FINANCE REGULATION. THANKFULLY, THE EFFORTS HAVE BEEN UNSUCCESSFUL.

ANOTHER CONSTITUTIONAL DEFECT IN A SOFT MONEY BAN IS ITS INSULT TO THE
TENTH AMENDMENT AND THE FEDERALIST SYSTEM. THE POLITICAL PARTIES LOCATED IN
WASHINGTON, D.C., ARE NATIONAL PARTIES, NOT FEDERAL PARTIES. IN ADDITION TO
SUPPORTING FEDERAL CANDIDATES, THE NATIONAL PARTIES SUPPORT CANDIDATES IN STATE AND
LOCAL ELECTIONS, IN COMPLIANCE WITH STATE AND LOCAL LAW. IMPOSITION OF FEDERAL
CONTRIBUTION LIMITS ON NATIONAL PARTIES WOULD IMPROPERLY ARROGATE AUTHORITY OVER
STATE CAMPAIGN FINANCING DECISIONS TO THE FEDERAL GOVERNMENT .

AGAIN, RECOGNIZING THAT A PROHIBITION OF SOFT MONEY DONATIONS TO
NATIONAL PARTY COMMITTEES ALONE WOULD BE WHOLLY INEFFECTIVE, LEGISLATIVE PROPOSALS
TO BAN PARTY RECEIPT OF SOFT MONEY OFTEN SEEK TO IMPOSE SOFT MONEY RESTRICTIONS ON
STATE PARTIES AS WELL —— EVEN THOUGH STATE PARTY ACTIVITY NOT INVOLVING FEDERAL
ELECTIONS IS THOROUGHLY REGULATED BY STATE CAMPAIGN FINANCE LAWS. NEVER BEFORE HAS
THE FEDERAL GOVERNMENT TAKEN THE POSITION THAT IT CAN REGULATE SUCH A BASIC ELEMENT
OF STATE GOVERNANCE AS HOW CANDIDATES FOR STATE OFFICE ARE ALLOWED TO CAMPAIGN.

A THIRD CONSTITUTIONAL INFIRMITY IN THE SOFT MONEY PROHIBITION RESULTS
FROM THE PROPOSED UNEQUAL TREATMENT OF POLITICAL PARTY SPEECH IN RELATION TO SPEECH
OF OTHER ENTITIES. WHEREAS A CORPORATION OR LABOR UNION CAN USE UNREGULATED FUNDS
TO ENGAGE IN ISSUE ADVOCACY, THE REFORM PROPOSALS WOULD EXTENSIVELY REGULATE AND
BURDEN POLITICAL PARTY ISSUE ADVOCACY. THIS UNEQUAL TREATMENT IS OFFENSIVE TO THE
DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT .

*x % % * %

ONCE THE FACTS ARE CAREFULLY ANALYZED, AND THE RHETORIC STRIPPED AWAY,
THE CASE FOR BANNING POLITICAL PARTY SOFT MONEY IS WEAK INDEED. EVEN IF SUCH A BAN
PASSED JUDICIAL REVIEW, AN UNLIKELY PROSPECT, IT WOULD BE WHOLLY INEFFECTIVE AT
REDUCING THE INFLUENCE OF SO—CALLED SPECIAL INTERESTS, AND MIGHT WELL HAVE THE
OPPOSITE EFFECT OF ENHANCING THE INFLUENCE OF SPECIAL INTERESTS IN THE NATIONAL
DEBATE AT THE EXPENSE OF POLITICAL PARTIES. POLITICAL PARTIES WOULD BE FURTHER
WEAKENED AND MARGINALIZED, AND EFFECTIVE GOVERNMENT WOULD SUFFER.



